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HF 610: INTRODUCTION*
PRESENTATION OUTLINE
Josephine Gittler**
I. Iowa Guardianship and Conservatorship System
1.

Iowa, like all states, has a guardianship and conservatorship system
administered by the judicial branch of government. The existing statutory
frame for this system is contained in the Iowa Probate Code, Chapter 633.

2.

Guardianship has its roots in the doctrine of parens patriae, which can be
traced back to 14th century England and the Crown’s assertion of its power to
protect the person and property of “idiots,” “lunatics,” and “minor heirs” by
making then wards of the Crown. This doctrine eventually became the basis
for the power of American courts to appoint guardians, as substitute, or
surrogate, decision-makers for vulnerable adults and minors regarding their
personal affairs and to appoint conservators and for the power of courts to
appoint conservators as substitute decision-makers to manage their financial
affairs. 1

3.

As of the end of 2018, there was a total of 23,785 open, or pending,
guardianship and conservatorship cases statewide. 2

4.

While the number of open guardianships and conservatorships is known, other
basic statewide data about guardianships and conservatorships has been
limited. To obtain such data, the Institute on Guardianship and
Conservatorship at the University of Iowa College of Law conducted the Iowa
Guardianship and Conservatorship Study that reviewed more than 4,000
guardianship and conservatorship case files in two counties in each of five
judicial districts. 3

5.

This study revealed that persons with intellectual disabilities constituted the single
largest category of adults under guardianship and conservatorship, that the second
largest category consisted of older adults with Alzheimer’s and other dementias and
that there were also a significant number of adults with brain injuries and mental
illnesses. 4

*

© 2019 Institute on Guardianship and Conservatorship
Josephine Gittler, JD is the Wiley B. Rutledge Professor of Law at the University of
Iowa College of Law, and she is the Co-Director of the Institute on Guardianship and
Conservatorship at the University of Iowa and the Drake University Law Schools. She
served as the Coordinator and Reporter for the Iowa Supreme Court’s Guardianship and
Conservatorship Reform Task Force.
**

Institute on Guardianship and Conservatorship
CLE Conference Oct. 11, 2019

3

6.

The population subject to guardianships and conservatorships is highly vulnerable
because it is made up of people who are unable to care for and protect themselves.
The many adults under guardianship and conservatorship who have intellectual
disabilities, Alzheimer’s and other dementias are particularly at risk for abuse, neglect
and financial exploitation. 5

II. Enactment of House File 610
1.

During the 2019 session of the Iowa General Assembly, the House of Representatives
and the Senate unanimously passed House File 610 (HF 610), governing adult
guardianships and adult and minor conservatorships.

2.

House File 591 (HF 591), a companion bill governing minor guardianships, also
passed unanimously through both legislative chambers. On May 1, 2019 Governor
Reynolds singled out these bills for a public signing.

3.

The effective date of HF 610 and HF 591 is January 1, 2020.

III. The Iowa Supreme Court’s Guardianship and Conservatorship Reform Task Force
1.

HF 610 incorporates and reflects the recommendations of the Iowa Supreme Court’s
Guardianship and Conservatorship Reform Task which was created in January of
2015 and submitted its Final Task Force Report to the Iowa Supreme Court in August
of 2017.

2.

The Task Force had 72 members throughout the state including (1) judges and other
judicial branch personnel, (2) attorneys, (3) guardians and conservators, (4) financial
institutions and bonding companies, (5) advocates for individuals with disabilities,
mental illnesses and brain injuries, (6) advocates for the aging population, (7) child
welfare advocates, (8) staff of state and local agencies and programs, (9) clinicians
and services providers, and (10) legal academics.

3.

The Final Task Force Report identified serious problems in the guardianship and
conservatorship system and issued 272 recommendations to remedy these
deficiencies, a number of which pertain to the opening of conservatorships and the
administration of conservatorships.

IV. Goal of HF 610
1.

The overarching goal of HF 610 is to strengthen and enhance the procedural
and substantive protections for highly vulnerable Iowans—both adults with
diminished decision-making capacity and minors.

2.

HF 610 represents a comprehensive revision of the existing Iowa Probate
provisions pertaining to guardianships and conservatorships.
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Endnotes
1

See Iowa Supreme Court’s Guardianship and Conservatorship Reform Task Force, Reforming
Iowa’s Guardianship and Conservatorship System 1 (August 2017) (hereinafter, “TASK FORCE
REPORT,”) available at
https://www.iowacourts.gov/static/media/cms/Final_Task_Force_Report_5A992F4D4AF86.pdf.
2
Email from John Goerdt, Deputy State Court Admin to Josephine Gittler (January 17, 2018)
(on file with Josephine Gittler).
3
TASK FORCE REPORT, supra note 1 at App. A, A:5-A:18.
4
Id. at App. A, A:15.
5
Id. at 89.
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SESSION ONE
Basis for Adult Guardianships &
Conservatorships and Court-Ordered
Professional Evaluations
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HF 610: BASIS FOR COURT APPOINTMENT OF GUARDIAN OR
CONSERVATOR FOR ADULT AND COURT ORDER PROFESSIONAL
EVALUATIONS*
Josephine Gittler**
I. HF 610 Terminology Changes Related to Guardianship and Conservatorship
Proceedings
A. Replacement of the term ward
1.

HF 610 adopted the recommendation of the Iowa Supreme Court Guardianship and
Conservatorship Reform Task Force to no longer use the term “proposed ward” to
refer to a person who is the subject of a guardianship or conservatorship petition and
to no longer use the term “ward” to refer to a person subject to guardianship or
conservatorship.

2.

This change in terminology was made because the term ward is viewed as
stigmatizing and even offensive by a number of members of the disability community
and providers of services to persons with disabilities. 1

B. Use of term protected person
1.

HF 610 substitutes the new term “protected person” for the term “ward.”

2.

HF 610 specifies that “Protected person – means a person subject to guardianship or
a person subject to conservatorship, or both,” [§ 633.3(32A)].

C. Use of term respondent
1.

HF 610 substitutes the term “respondent” for the term “proposed ward.”

2.

HF 610 specifies that “Respondent – means a person who is alleged to be a person in
need of a guardianship or conservatorship, or both,” [§ 633.3(32B)].

*

© 2019 Institute on Guardianship and Conservatorship
Josephine Gittler, JD is the Wiley B. Rutledge Professor of Law at the University of Iowa
College of Law, and she is the Co-Director of the Institute on Guardianship and Conservatorship
at the University of Iowa and the Drake University Law Schools. She served as the Coordinator
and Reporter for the Iowa Supreme Court’s Guardianship and Conservatorship Reform Task
Force.
**

Institute on Guardianship and Conservatorship
CLE Conference Oct. 11, 2019

9

II. Criteria and Standards for Opening a Guardianship or Conservatorship
A. Court appointment of guardian for adult respondent
1.

HF 610 does not alter the substantive criteria or evidentiary standard that the Probate
Court currently requires for the appointment of a guardian for an adult respondent.

2.

HF 610 provides that the court may appoint a guardian for an adult if the court finds
by clear and convincing evidence that all of the following are true:
“a. The decision-making capacity of the respondent is so impaired that the
respondent is unable to care for the respondent’s safety, or to provide for
necessities such as food, shelter, clothing, or medical care without which physical
injury or illness may occur.”
“b. The appointment of a guardian is in the best interest of the respondent,”
[§ 633.552(a) & (b)].

B. Court appointment of conservator for adult respondent
1.

HF 610 does not alter the substantive criteria or evidentiary standard that the Probate
Court currently requires for the appointment of a conservator for an adult respondent.

2.

HF 610 § 633.553 provides that the court may appoint a conservator for an adult if
the court finds by clear and convincing evidence that both of the following are true:
“a. The decision-making capacity of the respondent is so impaired that the
respondent is unable to make, communicate, or carry out important decisions
concerning the respondent’s financial affairs.”
“b. The appointment of a conservator is in the best interest of the respondent,”
[§ 633.554(a) & (b)].

C. Factual basis for opening a guardianship or conservatorship
1.

HF 610 requires petition contain concise factual basis for petition, i.e., what are the
facts that allegedly satisfy the substantive criteria for appointment of guardian or
conservator, [§ 633.556(2)].

2.

The fact that an adult respondent has an intellectual disability does not necessarily
mean that the substantive criteria and evidentiary standard for appointment of a
guardian or conservator is satisfied. See Paul Mulhausen, The Role of Clinical
Assessment (PowerPoint presentation) included in these conference materials.
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III. Court Ordered Professional Evaluation of Respondent
A. Authorization and purpose of professional evaluation
1.

HF 610 contains a new provision authorizing the court to order a professional
evaluation of a respondent concerning the respondent’s decision-making capacity and
functional abilities and limitations.

2.

The purpose of the court ordered evaluation is to furnish information to the court that
the court can use in determining whether a respondent has the requisite diminished
decision-making capacity and functional limitations to satisfy the substantive criteria
for appointment of a guardian or conservator, [§ 633.563(1)].

3.

The results of the evaluation may also be relevant to the court’s consideration of
whether there is a less restrictive alternative to the appointment of a guardian or
conservator, and, if the court appoints a guardian or conservator, the results of the
evaluation may be relevant as to whether a limited guardianship or conservatorship
may be more appropriate than a full guardianship or conservatorship.

4.

In addition, the court ordered evaluation may provide information to the court that the
court can use in determining whether to terminate or modify an existing guardianship
or conservatorship, [§ 633.563(1)].

5.

HF 610 specifically provides:
1. At or before a hearing on petition for the appointment of a guardian or conservator or
the modification or termination of a guardianship or conservatorship, the court shall
order a professional evaluation of the respondent unless one of the following criteria are
met:
a. The court finds it has sufficient information to determine whether the criteria for a
guardianship or conservatorship are met.
b. The petitioner or respondent has filed a professional evaluation.
2. Notwithstanding subsection 1, if the respondent has filed a professional evaluation and
the court determines an additional professional evaluation will assist the court in
understanding the decision-making capacity and functional abilities and limitations of
the respondent, the court may order a professional evaluation of the respondent.
[§§ 633.563(1) ,(a), (b) & (2)].

B. Qualifications of professional evaluator
1.

HF 610 requires that the evaluation be conducted by “a licensed physician,
psychologist, social worker, or other individual who is qualified to conduct an
evaluation appropriate for the respondent being assessed,” [§§ 633.563(1) & (2)].

2.

HF 610 does not specifically define what qualifies a professional to conduct an
evaluation. The qualifications necessary to conduct an evaluation will vary from case
to case depending on nature and extent of the problems with decision-making
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capacity and functional limitations that the respondent is alleged to have and the
education, knowledge and experience of the professional. See Paul Mulhausen, The
Role of Clinical Assessment (PowerPoint presentation) included in these conference
materials.
C. Contents of the evaluation report
1.

HF 610 sets forth the following requirements regarding the contents of the
professional evaluation report:
4. Unless otherwise directed by the court, the report must contain all of the following:
a. A description of the nature, type, and extent of the respondent’s cognitive and
functional abilities and limitation.
b. An evaluation of the respondent’s mental and physical condition and, if appropriate,
educational potential, adaptive behavior, and social skills.
c. A prognosis for improvement and recommendation for the appropriate treatment,
support, or habilitation plan.
d. The evaluator’s qualifications to evaluate the respondent’s cognitive and functional
abilities limitations and lack of conflict of interest.
e. The date of examination on which the report is based. [§ 633.563(4)].

D. Cost of the professional evaluation
1.

HF 610 provides the cost of the professional evaluation “shall be paid by the
respondent unless the respondent is indigent … in which case, the costs shall be paid
by the county in which the proceedings are pending or unless the court orders
otherwise,” [§ 633.563(5)].

E. Sealing of the record of the professional evaluation report
1.

HF 610 provides that, at the request of the respondent, the court shall seal record of
the results of the professional evaluation but that the results shall be made available to
the respondent and the respondent’s attorney, the petitioner and the petitioner’s
attorney, court visitor, and “[o]ther persons for good cause shown for such purposes
as the court may order,” [§ 633.563(7)].

Endnotes:
1

IOWA GUARDIANSHIP & CONSERVATORSHIP REFORM TASK FORCE, REFORMING IOWA’S
GUARDIANSHIP AND CONSERVATORSHIP SYSTEM: FINAL REPORT A-15(2017) (hereinafter, TASK
FORCE REPORT) at 13.
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The Role of Clinical
Assessment

Paul Mulhausen, MD,
FACP, AGSF

1

Presentation
Objectives

• You will be able to describe the functional
model of capacity.
• You will recognize that diagnostic labels do not
directly translate into functional capacity
(dementia ≠ incompetence).
• You will be able to discuss the decision‐specific
nature of capacity (e.g., financial vs clinical) and
the potential for capacity to fluctuate over time
(delirium, progressive cognitive decline).
• You will better understand how clinicians
trained in the assessment of function can offer
clinical insights that inform the legal process
through the functional model of capacity.

2
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Language:
Clinicians
Usually Focus
on Treatment
Consent

• Capacity: “legal judgements”
• Capacity: “clinical judgements”
• The determination of legal capacity is
sometimes made with input of a clinician’s
assessment of a patient’s decisional capacity.
• A clinical judgement about a person’s capacity is
not a legal finding, but it is often relevant and
important evidence in legal proceedings.

3

Fundamentals
of Medical
Decision‐
Making Ability

• Decisional capacity in clinical care is a patient’s
ability to accept or refuse a treatment.
• Capacity is decision‐specific and may change
over time.
• Determining if a patient has decisional capacity
usually hinges on an assessment of four
decision‐making abilities: understanding,
appreciation, reasoning, and choice
(understand, retain, use or weigh,
communicate).
• Patients who lack decisional capacity need
others to make medical decisions on their
behalf.

4
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The Functional Model of Capacity
Mental Capacity is Time and Decision‐Specific
• Anyone, at any time, may lack mental capacity to
make a decision.
• People with permanent impairments of their mind or
brain may well be capable of making decisions in
relation to one area of their life even if they are not
capable of doing so in relation to others.
International Journal of Law and Psychiatry. 2019;62:56‐76

5

The Functional Spectrum
• Evaluations of capacity by clinicians do not ordinarily lead to unambiguous ratings
of “no ability” or “full ability.”
• Most patients fall somewhere in the middle!
• Decisional capacity is a spectrum of ability
• A common scenario: a patient may be unable to make financial decisions and be
able to make medical decisions.
• Decisional capacity may fluctuate with the course of illness, treatment, nature of
the decision, and available social support
• Assessments of decisional capacity need to be an ongoing process.

6
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Mixed Capacity in England Court of Protection Disputes

12.5%
Subject found to have capacity in respect to certain issues…
But lack capacity in relation to other issues before the court.
N=40
International Journal of Law and Psychiatry. 2019;62:56‐76

7

Diagnosis
Does Not
Equal
Function

Any diagnosis or treatment that
compromises mentation may be
associated with incapacity.
No diagnosis in which
consciousness is retained is
invariably predictive of incapacity.
The assignment of diagnostic
categories may be confused with
the determination of capacity.

8
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Diagnosis of
Adults
Subject to
G&C

9

Spectrum of Diseases: Intellectual Disability
• Specific cause found in only 25% of cases
• Infections
• Chromosomal abnormalities
• Down syndrome
• Fragile X syndrome
• Very high bilirubin levels in babies
• Malnutrition
• Intrauterine exposure to toxins
• Trauma
10
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Spectrum of Disease: Cognitive Loss
• Neurodegenerative Conditions
• Alzheimer’s disease
• Lewy‐Body disease
• Parkinson’s disease
• Frontotemporal dementia
• Medication side effects
• Delirium
• Psychiatric illness
• Metabolic imbalances
11

Clinical Examples
Dementia – Alzheimer’s disease

Intellectual Disability – Fragile X Syndrome

12
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What is the
usual course
of dementia?

13

The spectrum of capacity in dementia
• Severely disorganized and demented patients will generally lack meaningful
decisional capacity.
• People with moderate dementia are not a priori decisionally incapable.
• People with Alzheimer’s disease may have mild cognitive impairment, in which
their cognitive function is regarded as normal.

14
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Financial Capacity and Alzheimer’s Disease
Normal Aging
Minimal Changes
in Financial
Abilities

Mild Cognitive
Impairment
Emerging
difficulty with
complex financial
skills, including
bank statement
management, bill
payments, and
financial
judgement

Mild AD

Impairments seen in
nearly every
financial skill with
rapid decline and
financial incapacity
in many cases

Moderate AD

Severe AD

Global
impairment of
financial skills
with probable
financial
incapacity in most
cases.

Complete lack of
financial capacity

15

Delirium: Acute inattention and awareness
Resolution

Onset
Normal Aging

Mild Cognitive
Impairment

Mild AD

Minimal Changes
in Financial
Abilities

Delirium
Impairments seen in
nearly every
financial skill with
rapid decline and
financial incapacity
in many cases

Moderate AD

Severe AD

Global
impairment of
financial skills
with probable
financial
incapacity in most
cases.

Complete lack of
financial capacity

16
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Fragile X Syndrome: Spectrum
of Function
• Fragile X syndrome is the most common inherited cause of
intellectual disability, as well as the most frequent
monogenic cause of autism spectrum disorder.
• Male and female individuals with FXS present a wide range
of learning disabilities in a context of normal, borderline IQ
or mild to severe ID.
• Half of women with the full mutation have a normal or
borderline intelligence quotient (IQ).
• 15% of males with the full mutation may have only mild
intellectual disability.
• Many people lead productive lives and learn to function on
their own. Others need a structured environment to be
most successful.

17

The Medical Assessment of Capacity
“All patients presenting with cognitive
complaints should have a brief screening
test administered to document the presence
and severity of memory/cognitive deficits.”

18
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Cognitive Domains assessed In Brief ”bedside” assessment tools
• Attention
• Orientation
• Memory
• Calculation
• Visuospatial
construction
• Language
• Abstraction
• Others

19

What are commonly used “BEDSIDE”
assessment Tools?
•
•
•
•
•

Folstein Mini Mental State Examination (MMSE)*
St Louis University Mental Status Examination (SLUMS)*
Montreal Cognitive Assessment (MoCA)*
General Practitioner assessment of Cognition (GPCOG)
The MiniCog*

Used Primarily for Screening, but can be used to determine ”normal mental status”
and “severe” impairment.
* See Appendix

20
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Assessing Financial Capacity
Assessment Tool

Financial items/Total items

Administration Time

Direct Assessment of Functional Status

21 financial items/85 items

25 – 40 min

Independent Living Scales

17 financial items/68 items

45 min

Occupational Therapy Assessment Scale

5 financial items/30 items

30 ‐ 40 min

112 financial items

40 – 60 min

Financial Capacity Instrument

21

Should a lawyer use formal clinical
assessment instruments?
“It is generally not appropriate for lawyers

to use formal clinical assessment
instruments such as the Mini‐Mental Status
Examination (MMSE)…”

American Bar Association Commission on Law and Aging

22
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Considerations for the Assessment Referral
• Diagnosis Relative: The Grey Area
• Variability of Provider Expertise in Assessment of Function
• Unstructured judgements of competence by physicians has been poor.
• Resources for assessment
• AEA
• Special Education Services
• Disability Rights, Iowa
• Health care professionals: geriatricians, psychiatrists, neuropsychologists, speech and
language pathologists, occupational therapists, social workers, nurse practitioners
• Psychiatrists and psychologists have no special legal standing to determine competence.

23

Tools Commonly Used in Intellectual Disability
• The Mayo‐Portland Adaptability Inventory for Traumatic Brain Injury
• The Supports Intensity Scale
• The Inter‐RAI

The primary role of these assessment tools is
to assess need for functional supports.

24
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What’s the role of a specialist
neuropsychological Assessment?
• When clinical information and historical features appear discordant.
• Progressive forgetfulness with “normal” bedside assessment
• Behavior change with “normal” bedside assessment
• Initial clinical assessment suspicious for problems, but need clarity for areas
of capacity
• Clarify areas of cognitive strength and weakness
• Rehabilitation efforts
• Support of daily activities with least restrictive strategy
• Not routinely necessary for diagnostic evaluation of dementia

25

Components of the Neuropsychological Assessment
Brief Guide to Psychological and Neuropsychological Instruments
American Bar Association Commission on Law and Aging & American
Psychological Association. (2005). Assessment of older adults with
diminished capacity: A handbook for lawyers, Appendix Three.
Washington, DC: American Bar Association and American Psychological
Association.
https://www.americanbar.org/groups/law_aging/resources/capacity_assessment/

26
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The functional model of capacity acknowledges that
decisional capacity represents a spectrum of ability that
varies across time and etiology.

Presentation
Summary

Medical Diagnoses offer insight, but do not equate to
function.
The spectrum of functional ability found in Alzheimer’s
disease and Fragile X Syndrome illustrate the variability
found within diagnoses
Structured assessments by clinicians properly trained in
their use can provide insights into decision‐making
capacity, functional abilities, and functional limitations.

27
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SESSION ONE:
Substantive Criteria for Adult
Guardianships & Conservatorships and
Court-Ordered Professional
Evaluations
APPENDIX
BEDSIDE SCREENING TOOLS
The Mini Mental State Examination (MMSE), Montreal Cognitive
Assessment (MoCA), Saint Louis University Mental Status (SLUMS)
Examination, Mini-Cog™ screen
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Issue Number 3, January 1999

Series Editor: Meredith Wallace, PhD, RN, MSN, CS

The Mini Mental State Examination (MMSE)
By: Lenore Kurlowicz, PhD, RN, CS and Meredith Wallace, PhD, RN, MSN
WHY: Cognitive impairment is no longer considered a normal and inevitable change of aging. Although
older adults are at higher risk than the rest of the population, changes in cognitive function often call for
prompt and aggressive action. In older patients, cognitive functioning is especially likely to decline during
illness or injury. The nurses’ assessment of an older adult’s cognitive status is instrumental in identifying
early changes in physiological status, ability to learn, and evaluating responses to treatment.
BEST TOOL: The Mini Mental State Examination (MMSE) is a tool that can be used to systematically and
thoroughly assess mental status. It is an 11-question measure that tests five areas of cognitive function:
orientation, registration, attention and calculation, recall, and language. The maximum score is 30. A score
of 23 or lower is indicative of cognitive impairment. The MMSE takes only 5-10 minutes to administer and
is therefore practical to use repeatedly and routinely.
TARGET POPULATION: The MMSE is effective as a screening tool for cognitive impairment with older,
community dwelling, hospitalized and institutionalized adults. Assessment of an older adult’s cognitive
function is best achieved when it is done routinely, systematically and thoroughly.
VALIDITY/RELIABILITY: Since its creation in 1975, the MMSE has been validated and extensively used in
both clinical practice and research.
STRENGTHS AND LIMITATIONS: The MMSE is effective as a screening instrument to separate patients
with cognitive impairment from those without it. In addition, when used repeatedly the instrument is able to
measure changes in cognitive status that may benefit from intervention. However, the tool is not able to
diagnose the case for changes in cognitive function and should not replace a complete clinical assessment of
mental status. In addition, the instrument relies heavily on verbal response and reading and writing. Therefore,
patients that are hearing and visually impaired, intubated, have low English literacy, or those with other
communication disorders may perform poorly even when cognitively intact.
MORE ON THE TOPIC:
Folstein, M., Folstein, S.E., McHugh, P.R. (1975). “Mini-Mental State” a Practical Method for Grading the
Cognitive State of Patients for the Clinician. Journal of Psychiatric Research, 12(3); 189-198.
Foreman, M.D., Grabowski, R. (1992). Diagnostic Dilemma: Cognitive Impairment in the Elderly. Journal of
Gerontological Nursing, 18; 5-12.
Foreman, M.D., Fletcher, K., Mion, L.C., & Simon, L. (1996). Assessing Cognitive Function. Geriatric Nursing,
17; 228-233.
Permission is hereby granted to reproduce this material for not-for-profit educational purposes only, provided
The Hartford Institute for Geriatric Nursing, Division of Nursing, New York University is cited as the source.
Available on the internet at www.hartfordign.org. E-mail notification of usage to: hartford.ign@nyu.edu.
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The Mini-Mental State Exam
Patient___________________________________ Examiner ____________________________ Date ____________
Maximum
5
5
3

Score
( )
( )
( )

5

( )

3

( )

2
1
3

( )
( )
( )

1
1
1

( )
( )
( )

_____

Orientation
What is the (year) (season) (date) (day) (month)?
Where are we (state) (country) (town) (hospital) (floor)?
Registration
Name 3 objects: 1 second to say each. Then ask the patient
all 3 after you have said them. Give 1 point for each correct answer.
Then repeat them until he/she learns all 3. Count trials and record.
Trials ___________
Attention and Calculation
Serial 7’s. 1 point for each correct answer. Stop after 5 answers.
Alternatively spell “world” backward.
Recall
Ask for the 3 objects repeated above. Give 1 point for each correct answer.
Language
Name a pencil and watch.
Repeat the following “No ifs, ands, or buts”
Follow a 3-stage command:
“Take a paper in your hand, fold it in half, and put it on the floor.”
Read and obey the following: CLOSE YOUR EYES
Write a sentence.
Copy the design shown.

Total Score
ASSESS level of consciousness along a continuum ____________
Alert Drowsy Stupor Coma

"MINI-MENTAL STATE." A PRACTICAL METHOD FOR GRADING THE COGNITIVE STATE OF PATIENTS FOR THE CLINICIAN.
Journal of Psychiatric Research, 12(3): 189-198, 1975. Used by permission.

A series provided by
The Hartford Institute for Geriatric Nursing
(hartford.ign@nyu.edu)

www.hartfordign.org
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0RQWUHDO)&RJQLWLYH)$VVHVVPHQW))
10R&$2))
)
$GPLQLVWUDWLRQ)DQG)6FRULQJ),QVWUXFWLRQV))
!
7KH! 0RQWUHDO! &RJQLWLYH! $VVHVVPHQW! 40R&$5! ZDV! GHVLJQHG! DV! D! UDSLG! VFUHHQLQJ! LQVWUXPHQW! IRU! PLOG!
FRJQLWLYH! G\VIXQFWLRQ=! ,W! DVVHVVHV! GLIIHUHQW! FRJQLWLYH! GRPDLQV?! DWWHQWLRQ! DQG! FRQFHQWUDWLRQ@! H[HFXWLYH!
IXQFWLRQV@! PHPRU\@! ODQJXDJH@! YLVXRFRQVWUXFWLRQDO! VNLOOV@! FRQFHSWXDO! WKLQNLQJ@! FDOFXODWLRQV@! DQG!
RULHQWDWLRQ=!7LPH!WR!DGPLQLVWHU!WKH!0R&$!LV!DSSUR[LPDWHO\!"C!PLQXWHV=!7KH!WRWDO!SRVVLEOH!VFRUH!LV!EC!
SRLQWVF!D!VFRUH!RI!GH!RU!DERYH!LV!FRQVLGHUHG!QRUPDO=!!
!
89)$OWHUQDWLQJ)7UDLO)0DNLQJ<))
!
$GPLQLVWUDWLRQ?!7KH!H[DPLQHU!LQVWUXFWV!WKH!VXEMHFW?!>3OHDVH%GUDZ%D%OLQH1%JRLQJ%IURP%D%QXPEHU%
WR%D%% OHWWHU%LQ%DVFHQGLQJ%RUGHU6%%HJLQ%KHUH!>SRLQW!WR!4"5@!DQG%GUDZ%D%OLQH%IURP%/%WKHQ%WR%$%
WKHQ%WR%2%DQG%VR%%
RQ6%(QG%KHUH!>SRLQW!WR!4(5@=M!!
!
6FRULQJ?!$OORFDWH!RQH!SRLQW!LI!WKH!VXEMHFW!VXFFHVVIXOO\!GUDZV!WKH!IROORZLQJ!SDWWHUQ?!!
!
"! í$P! GP! %P! EP! &P! RP! 'P! TP! (@! ZLWKRXW! GUDZLQJ! DQ\! OLQHV! WKDW! FURVV=! $Q\! HUURU! WKDW! LV! QRW!
LPPHGLDWHO\!! VHOIPFRUUHFWHG!HDUQV!D!VFRUH!RI!C=!!
!
!
=9)9LVXRFRQVWUXFWLRQDO)6NLOOV)1&XEH2<))
!
$GPLQLVWUDWLRQ?!7KH!H[DPLQHU!JLYHV!WKH!IROORZLQJ!LQVWUXFWLRQV@!SRLQWLQJ!WR!WKH!FXEH?!³&RS\%WKLV%
GUDZLQJ%DV%DFFXUDWHO\%DV%\RX%FDQ1%LQ%WKH%VSDFH%EHORZ´=!!
!
6FRULQJ?!2QH!SRLQW!LV!DOORFDWHG!IRU!D!FRUUHFWO\!H[HFXWHG!GUDZLQJ=!!
W!'UDZLQJ!PXVW!EH!WKUHHPGLPHQVLRQDO!!
W!$OO!OLQHV!DUH!GUDZQ!!
W!1R!OLQH!LV!DGGHG!!
W!/LQHV!DUH!UHODWLYHO\!SDUDOOHO!DQG!WKHLU!OHQJWK!LV!VLPLODU!4UHFWDQJXODU!SULVPV!DUH!DFFHSWHG5!!
!

$!SRLQW!LV!QRW!DVVLJQHG!LI!DQ\!RI!WKH!DERYHPFULWHULD!DUH!QRW!PHW=!!
!
!
@9)9LVXRFRQVWUXFWLRQDO)6NLOOV)1&ORFN2<))
!
$GPLQLVWUDWLRQ?!,QGLFDWH!WKH!ULJKW!WKLUG!RI!WKH!VSDFH!DQG!JLYH!WKH!IROORZLQJ!LQVWUXFWLRQV?!³'UDZ%
D%FORFN=!3XW%LQ%DOO%WKH%QXPEHUV%DQG%VHW%WKH%WLPH%WR%/3%SDVW%//´6!!
!
6FRULQJ?!2QH!SRLQW!LV!DOORFDWHG!IRU!HDFK!RI!WKH!IROORZLQJ!WKUHH!FULWHULD?!!
W!!&RQWRXU!4"!SW=5?!WKH!FORFN!IDFH!PXVW!EH!D!FLUFOH!ZLWK!RQO\!PLQRU!GLVWRUWLRQ!DFFHSWDEOH!4H=J=@!
VOLJKW!LPSHUIHFWLRQ!RQ!FORVLQJ!WKH!FLUFOH5F!!
W! 1XPEHUV! 4"! SW=5?! DOO! FORFN! QXPEHUV! PXVW! EH! SUHVHQW! ZLWK! QR! DGGLWLRQDO! QXPEHUVF! QXPEHUV!
PXVW!EH!LQ!WKH!FRUUHFW!RUGHU!DQG!SODFHG!LQ!WKH!DSSUR[LPDWH!TXDGUDQWV!RQ!WKH!FORFN!IDFHF!5RPDQ!
QXPHUDOV!DUH!DFFHSWDEOHF!QXPEHUV!FDQ!EH!SODFHG!RXWVLGH!WKH!FLUFOH!FRQWRXUF!!
W!!+DQGV!4"!SW=5?!WKHUH!PXVW!EH!WZR!KDQGV!MRLQWO\!LQGLFDWLQJ!WKH!FRUUHFW!WLPHF!WKH!KRXU!KDQG!PXVW!
EH!FOHDUO\!VKRUWHU!WKDQ!WKH!PLQXWH!KDQGF!KDQGV!PXVW!EH!FHQWUHG!ZLWKLQ!WKH!FORFN!IDFH!ZLWK!WKHLU!
MXQFWLRQ!FORVH!WR!WKH!FORFN!FHQWUH=!!
!

$!SRLQW!LV!QRW!DVVLJQHG!IRU!D!JLYHQ!HOHPHQW!LI!DQ\!RI!WKH!DERYHPFULWHULD!DUH!QRW!PHW=!!
0R&$%9HUVLRQ%$XJXVW%/01%23/3%
4%=6%1DVUHGGLQH%0'!
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A9)1DPLQJ<))
!
$GPLQLVWUDWLRQ?!%HJLQQLQJ!RQ!WKH!OHIW@!SRLQW!WR!HDFK!ILJXUH!DQG!VD\?!³7HOO%PH%WKH%QDPH%RI%WKLV%
DQLPDO´6%!
!
6FRULQJ?!2QH!SRLQW!HDFK!LV!JLYHQ!IRU!WKH!IROORZLQJ!UHVSRQVHV?!4"5!OLRQ!4G5!UKLQRFHURV!RU!UKLQR!
4E5!FDPHO!RU!GURPHGDU\=!!
!
!
C9)0HPRU\<))
!
$GPLQLVWUDWLRQ?! 7KH! H[DPLQHU! UHDGV! D! OLVW! RI! T! ZRUGV! DW! D! UDWH! RI! RQH! SHU! VHFRQG@! JLYLQJ! WKH!
IROORZLQJ!LQVWUXFWLRQVK%³7KLV%LV%D%PHPRU\%WHVW6%,%DP%JRLQJ%WR%UHDG%D%OLVW%RI%ZRUGV%WKDW%\RX%

ZLOO%KDYH%WR%UHPHPEHU%QRZ%DQG%ODWHU%RQ6%/LVWHQ%FDUHIXOO\6%:KHQ%,%DP%WKURXJK1%WHOO%PH%
DV%PDQ\%ZRUGV%DV%\RX%FDQ%UHPHPEHU6%,W%GRHVQ¶W%PDWWHU%LQ%ZKDW%RUGHU%\RX%VD\%WKHP´=!
0DUN!D!FKHFN!LQ!WKH!DOORFDWHG!VSDFH!IRU!HDFK!ZRUG!WKH!VXEMHFW!SURGXFHV!RQ!WKLV!ILUVW!WULDO=!:KHQ!
WKH! VXEMHFW! LQGLFDWHV! WKDW! 4V5KH! KDV! ILQLVKHG! 4KDV! UHFDOOHG! DOO! ZRUGV5@! RU! FDQ! UHFDOO! QR! PRUH!
ZRUGV@!UHDG!WKH!OLVW!D!VHFRQG!WLPH!ZLWK!WKH!IROORZLQJ!LQVWUXFWLRQV?!³,%DP%JRLQJ%WR%UHDG%WKH%VDPH%
OLVW%IRU%D%VHFRQG%WLPH6%7U\%WR%UHPHPEHU%DQG%WHOO%PH%DV%PDQ\%ZRUGV%DV%\RX%FDQ1%LQFOXGLQJ%ZRUGV%
\RX% VDLG% WKH% ILUVW% WLPH6´! 3XW! D! FKHFN! LQ! WKH! DOORFDWHG! VSDFH! IRU! HDFK! ZRUG! WKH! VXEMHFW! UHFDOOV!
DIWHU!WKH!VHFRQG!WULDO=!!
$W!WKH!HQG!RI!WKH!VHFRQG!WULDO@!LQIRUP!WKH!VXEMHFW!WKDW!4V5KH!ZLOO!EH!DVNHG!WR!UHFDOO!WKHVH!ZRUGV!
DJDLQ!E\!VD\LQJ@!³,%ZLOO%DVN%\RX%WR%UHFDOO%WKRVH%ZRUGV%DJDLQ%DW%WKH%HQG%RI%WKH%WHVW6´!!
!
6FRULQJ?!1R!SRLQWV!DUH!JLYHQ!IRU!7ULDOV!2QH!DQG!7ZR=!!

!
!
!
E9)$WWHQWLRQ<)!
!
)RUZDUG!'LJLW!6SDQ?!$GPLQLVWUDWLRQ?!*LYH!WKH!IROORZLQJ!LQVWUXFWLRQ?!³,%DP%JRLQJ%WR%VD\%VRPH%
QXPEHUV% DQG% ZKHQ% ,% DP% WKURXJK1% UHSHDW% WKHP% WR% PH% H[DFWO\% DV% ,% VDLG% WKHP´=! 5HDG! WKH! ILYH!
QXPEHU!VHTXHQFH!DW!D!UDWH!RI!RQH!GLJLW!SHU!VHFRQG=!!
!
%DFNZDUG!'LJLW!6SDQ?!$GPLQLVWUDWLRQ?!*LYH!WKH!IROORZLQJ!LQVWUXFWLRQ?!³1RZ%,%DP%JRLQJ%WR%VD\%
VRPH% PRUH% QXPEHUV1% EXW% ZKHQ% ,% DP% WKURXJK% \RX% PXVW% UHSHDW% WKHP% WR% PH% LQ% WKH% EDFNZDUGV%
RUGHU6´!5HDG!WKH!WKUHH!QXPEHU!VHTXHQFH!DW!D!UDWH!RI!RQH!GLJLW!SHU!VHFRQG=!!
!
6FRULQJ?!$OORFDWH!RQH!SRLQW!IRU!HDFK!VHTXHQFH!FRUUHFWO\!UHSHDWHG@!416%6?!WKH!FRUUHFW!UHVSRQVH!IRU!
WKH!EDFNZDUGV!WULDO!LV!GPRPb5=!!
!
9LJLODQFH?! $GPLQLVWUDWLRQ?! 7KH! H[DPLQHU! UHDGV! WKH! OLVW! RI! OHWWHUV! DW! D! UDWH! RI! RQH! SHU! VHFRQG@!
DIWHU!JLYLQJ!WKH!IROORZLQJ!LQVWUXFWLRQ?!³,%DP%JRLQJ%WR%UHDG%D%VHTXHQFH%RI%OHWWHUV6%(YHU\%WLPH%,%
VD\%WKH%OHWWHU%$1%WDS%\RXU%KDQG%RQFH6%,I%,%VD\%D%GLIIHUHQW%OHWWHU1%GR%QRW%WDS%\RXU%KDQG´=!!
!
6FRULQJ?!*LYH!RQH!SRLQW!LI!WKHUH!LV!]HUR!WR!RQH!HUURUV!4DQ!HUURU!LV!D!WDS!RQ!D!ZURQJ!OHWWHU!RU!D!
IDLOXUH!WR!WDS!RQ!OHWWHU!$5=!

0R&$%9HUVLRQ%$XJXVW%/01%23/3%
4%=6%1DVUHGGLQH%0'!
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6HULDO!bV?!$GPLQLVWUDWLRQ?!7KH!H[DPLQHU!JLYHV!WKH!IROORZLQJ!LQVWUXFWLRQ?!³1RZ1%,%ZLOO%DVN%\RX%WR%
FRXQW%E\%VXEWUDFWLQJ%VHYHQ%IURP%/331%DQG%WKHQ1%NHHS%VXEWUDFWLQJ%VHYHQ%IURP%\RXU%DQVZHU%XQWLO%,%
WHOO%\RX%WR%VWRS6´!*LYH!WKLV!LQVWUXFWLRQ!WZLFH!LI!QHFHVVDU\=!!
!
6FRULQJ?!7KLV!LWHP!LV!VFRUHG!RXW!RI!E!SRLQWV=!*LYH!QR!4C5!SRLQWV!IRU!QR!FRUUHFW!VXEWUDFWLRQV@!"!
SRLQW!IRU!RQH!FRUUHFWLRQ!VXEWUDFWLRQ@!G!SRLQWV!IRU!WZRPWRPWKUHH!FRUUHFW!VXEWUDFWLRQV@!DQG!E!SRLQWV!
LI!WKH!SDUWLFLSDQW!VXFFHVVIXOO\!PDNHV!IRXU!RU!ILYH!FRUUHFW!VXEWUDFWLRQV=!&RXQW!HDFK!FRUUHFW!
VXEWUDFWLRQ!RI!b!EHJLQQLQJ!DW!"CC=!(DFK!VXEWUDFWLRQ!LV!HYDOXDWHG!LQGHSHQGHQWO\F!WKDW!LV@!LI!WKH!
SDUWLFLSDQW!UHVSRQGV!ZLWK!DQ!LQFRUUHFW!QXPEHU!EXW!FRQWLQXHV!WR!FRUUHFWO\!VXEWUDFW!b!IURP!LW@!JLYH!
D!SRLQW!IRU!HDFK!FRUUHFW!VXEWUDFWLRQ=!)RU!H[DPSOH@!D!SDUWLFLSDQW!PD\!UHVSRQG!³eG!±!gT!±!bg!±!b"!
±!HR´!ZKHUH!WKH!³eG´!LV!LQFRUUHFW@!EXW!DOO!VXEVHTXHQW!QXPEHUV!DUH!VXEWUDFWHG!FRUUHFWO\=!7KLV!LV!
RQH!HUURU!DQG!WKH!LWHP!ZRXOG!EH!JLYHQ!D!VFRUH!RI!E=!!

!
!
F9)6HQWHQFH)UHSHWLWLRQ<))
!
$GPLQLVWUDWLRQ?! 7KH! H[DPLQHU! JLYHV! WKH! IROORZLQJ! LQVWUXFWLRQV?! ³,% DP% JRLQJ% WR% UHDG% \RX% D%
VHQWHQFH6%5HSHDW%LW%DIWHU%PH1%H[DFWO\%DV%,%VD\%LW%>SDXVH@?!,&RQO\&NQRZ&WKDW&-RKQ&LV&WKH&RQH&WR&
KHOS& WRGD\3´! )ROORZLQJ! WKH! UHVSRQVH@! VD\?! ³1RZ% ,% DP% JRLQJ% WR% UHDG% \RX% DQRWKHU% VHQWHQFH6%
5HSHDW%LW%DIWHU%PH1%H[DFWO\%DV%,%VD\%LW%>SDXVH@?!7KH&FDW&DOZD\V&KLG&XQGHU&WKH&FRXFK&ZKHQ&GRJV&
ZHUH&LQ&WKH&URRP3´!!
!
6FRULQJ?! $OORFDWH! "! SRLQW! IRU! HDFK! VHQWHQFH! FRUUHFWO\! UHSHDWHG=! 5HSHWLWLRQ! PXVW! EH! H[DFW=! %H!
DOHUW!IRU!HUURUV!WKDW!DUH!RPLVVLRQV!4H=J=@!RPLWWLQJ!MRQO\M@!MDOZD\VM5!DQG!VXEVWLWXWLRQVhDGGLWLRQV!
4H=J=@!M-RKQ!LV!WKH!RQH!ZKR!KHOSHG!WRGD\FM!VXEVWLWXWLQJ!MKLGHVM!IRU!MKLGM@!DOWHULQJ!SOXUDOV@!HWF=5=!!
!
!
H9)9HUEDO)IOXHQF\<))
!
$GPLQLVWUDWLRQ?!7KH!H[DPLQHU!JLYHV!WKH!IROORZLQJ!LQVWUXFWLRQ?!³7HOO%PH%DV%PDQ\%ZRUGV%DV%\RX%
FDQ%WKLQN%RI%WKDW%EHJLQ%ZLWK%D%FHUWDLQ%OHWWHU%RI%WKH%DOSKDEHW%WKDW%,%ZLOO%WHOO%\RX%LQ%D%PRPHQW6%<RX%
FDQ%VD\%DQ\%NLQG%RI%ZRUG%\RX%ZDQW1%H[FHSW%IRU%SURSHU%QRXQV%VOLNH%%RE%RU%%RVWRQW1%QXPEHUV1%RU%
ZRUGV% WKDW% EHJLQ% ZLWK% WKH% VDPH% VRXQG% EXW% KDYH% D% GLIIHUHQW% VXIIL[1% IRU% H[DPSOH1% ORYH1% ORYHU1%
ORYLQJ6%,%ZLOO%WHOO%\RX%WR%VWRS%DIWHU%RQH%PLQXWH6%$UH%\RX%UHDG\"%>3DXVH@!1RZ1%WHOO%PH%DV%PDQ\%
ZRUGV%DV%\RX%FDQ%WKLQN%RI%WKDW%EHJLQ%ZLWK%WKH%OHWWHU%)6!>WLPH!IRU!HC!VHF@=!6WRS6´!!
!
6FRULQJ?! $OORFDWH! RQH! SRLQW! LI! WKH! VXEMHFW! JHQHUDWHV! ""! ZRUGV! RU! PRUH! LQ! HC! VHF=! 5HFRUG! WKH!
VXEMHFW¶V!UHVSRQVH!LQ!WKH!ERWWRP!RU!VLGH!PDUJLQV=!!
!
!
J9)$EVWUDFWLRQ<))
!
$GPLQLVWUDWLRQ?! 7KH! H[DPLQHU! DVNV! WKH! VXEMHFW! WR! H[SODLQ! ZKDW! HDFK! SDLU! RI! ZRUGV! KDV! LQ!
FRPPRQ@!VWDUWLQJ!ZLWK!WKH!H[DPSOH?!³7HOO%PH%KRZ%DQ%RUDQJH%DQG%D%EDQDQD%DUH%DOLNH´6!,I!WKH!
VXEMHFW!DQVZHUV!LQ!D!FRQFUHWH!PDQQHU@!WKHQ!VD\!RQO\!RQH!DGGLWLRQDO!WLPH?!³7HOO%PH%DQRWKHU%ZD\%
LQ% ZKLFK% WKRVH% LWHPV% DUH% DOLNH´6! ,I! WKH! VXEMHFW! GRHV! QRW! JLYH! WKH! DSSURSULDWH! UHVSRQVH! VIUXLWW@!
VD\@!³<HV1%DQG%WKH\%DUH%DOVR%ERWK%IUXLW6´!'R!QRW!JLYH!DQ\!DGGLWLRQDO!LQVWUXFWLRQV!RU!FODULILFDWLRQ=!!
$IWHU!WKH!SUDFWLFH!WULDO@!VD\?!³1RZ1%WHOO%PH%KRZ%D%WUDLQ%DQG%D%ELF\FOH%DUH%DOLNH´6!)ROORZLQJ!WKH!
UHVSRQVH@!DGPLQLVWHU!WKH!VHFRQG!WULDO@!VD\LQJ?!³1RZ%WHOO%PH%KRZ%D%UXOHU%DQG%D%ZDWFK%DUH%DOLNH´=!
'R!QRW!JLYH!DQ\!DGGLWLRQDO!LQVWUXFWLRQV!RU!SURPSWV=!!
!
0R&$%9HUVLRQ%$XJXVW%/01%23/3%
4%=6%1DVUHGGLQH%0'!
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6FRULQJ?! 2QO\! WKH! ODVW! WZR! LWHP! SDLUV! DUH! VFRUHG=! *LYH! "! SRLQW! WR! HDFK! LWHP! SDLU! FRUUHFWO\!
DQVZHUHG=!7KH!IROORZLQJ!UHVSRQVHV!DUH!DFFHSWDEOH?!!
7UDLQPELF\FOH! !PHDQV!RI!WUDQVSRUWDWLRQ@!PHDQV!RI!WUDYHOOLQJ@!\RX!WDNH!WULSV!LQ!ERWKF!!
5XOHUPZDWFK! !PHDVXULQJ!LQVWUXPHQWV@!XVHG!WR!PHDVXUH=!!
7KH! IROORZLQJ! UHVSRQVHV! DUH! QRW! DFFHSWDEOH?! 7UDLQPELF\FOH! ! WKH\! KDYH! ZKHHOVF! 5XOHUP
ZDWFK! !WKH\!KDYH!QXPEHUV=!!
!
8K9)'HOD\HG)UHFDOO<))
!
$GPLQLVWUDWLRQ?! 7KH! H[DPLQHU! JLYHV! WKH! IROORZLQJ! LQVWUXFWLRQ?! ³,% UHDG% VRPH% ZRUGV% WR% \RX%
HDUOLHU1% ZKLFK% ,% DVNHG% \RX% WR% UHPHPEHU6% 7HOO% PH% DV% PDQ\% RI% WKRVH% ZRUGV% DV% \RX% FDQ%
UHPHPEHU6´!0DNH!D!FKHFN!PDUN! 4!¥!5! IRU!HDFK!RI!WKH!ZRUGV!FRUUHFWO\!UHFDOOHG!VSRQWDQHRXVO\!
ZLWKRXW!DQ\!FXHV@!LQ!WKH!DOORFDWHG!VSDFH=!!
!
6FRULQJ?!$OORFDWH)8)SRLQW)IRU)HDFK)ZRUG)UHFDOOHG)IUHHO\)ZLWKRXW)DQ\)FXHV9)!
!

2SWLRQDO<))
)ROORZLQJ! WKH! GHOD\HG! IUHH! UHFDOO! WULDO@! SURPSW! WKH! VXEMHFW! ZLWK! WKH! VHPDQWLF! FDWHJRU\! FXH!
SURYLGHG!EHORZ!IRU!DQ\!ZRUG!QRW!UHFDOOHG=!0DNH!D!FKHFN!PDUN!4!¥"5!LQ!WKH!DOORFDWHG!VSDFH!LI!WKH!
VXEMHFW! UHPHPEHUHG! WKH! ZRUG! ZLWK! WKH! KHOS! RI! D! FDWHJRU\! RU! PXOWLSOHPFKRLFH! FXH=! 3URPSW! DOO!
QRQPUHFDOOHG!ZRUGV!LQ!WKLV!PDQQHU=!,I!WKH!VXEMHFW!GRHV!QRW!UHFDOO!WKH!ZRUG!DIWHU!WKH!FDWHJRU\!FXH@!
JLYH! KLPhKHU! D! PXOWLSOH! FKRLFH! WULDO@! XVLQJ! WKH! IROORZLQJ! H[DPSOH! LQVWUXFWLRQ@! ³:KLFK% RI% WKH%
IROORZLQJ%ZRUGV%GR%\RX%WKLQN%LW%ZDV1%126(1%)$&(1%RU%+$1'"´!!
8VH!WKH!IROORZLQJ!FDWHJRU\!DQGhRU!PXOWLSOHPFKRLFH!FXHV!IRU!HDFK!ZRUG@!ZKHQ!DSSURSULDWH?!!
!
)$&(?!!
FDWHJRU\!FXH?!SDUW!RI!WKH!ERG\!! !
PXOWLSOH!FKRLFH?!QRVH@!IDFH@!KDQG!!
9(/9(7?!! FDWHJRU\!FXH?!W\SH!RI!IDEULF!!
!
PXOWLSOH!FKRLFH?!GHQLP@!FRWWRQ@!YHOYHW!!
&+85&+?!! FDWHJRU\!FXH?!W\SH!RI!EXLOGLQJ!! !
PXOWLSOH!FKRLFH?!FKXUFK@!VFKRRO@!KRVSLWDO!!
'$,6<?!!
FDWHJRU\!FXH?!W\SH!RI!IORZHU!! !
PXOWLSOH!FKRLFH?!URVH@!GDLV\@!WXOLS!!
5('?!!
FDWHJRU\!FXH?!D!FRORXU!! !
!
PXOWLSOH!FKRLFH?!UHG@!EOXH@!JUHHQ!!
!
6FRULQJ?! 1R) SRLQWV) DUH) DOORFDWHG) IRU) ZRUGV) UHFDOOHG) ZLWK) D) FXH9! $! FXH! LV! XVHG! IRU! FOLQLFDO!
LQIRUPDWLRQ! SXUSRVHV! RQO\! DQG! FDQ! JLYH! WKH! WHVW! LQWHUSUHWHU! DGGLWLRQDO! LQIRUPDWLRQ! DERXW! WKH!
W\SH! RI! PHPRU\! GLVRUGHU=! )RU! PHPRU\! GHILFLWV! GXH! WR! UHWULHYDO! IDLOXUHV@! SHUIRUPDQFH! FDQ! EH!
LPSURYHG! ZLWK! D! FXH=! )RU! PHPRU\! GHILFLWV! GXH! WR! HQFRGLQJ! IDLOXUHV@! SHUIRUPDQFH! GRHV! QRW!
LPSURYH!ZLWK!D!FXH=!!
!
889)2ULHQWDWLRQ<))
!
$GPLQLVWUDWLRQ?!7KH!H[DPLQHU!JLYHV!WKH!IROORZLQJ!LQVWUXFWLRQV?!³7HOO!PH!WKH!GDWH!WRGD\´=!,I!WKH!
VXEMHFW! GRHV! QRW! JLYH! D! FRPSOHWH! DQVZHU@! WKHQ! SURPSW! DFFRUGLQJO\! E\! VD\LQJ?! ³7HOO% PH% WKH%
>\HDU1% PRQWK1% H[DFW% GDWH1% DQG% GD\% RI% WKH% ZHHN@6´! 7KHQ! VD\?! ³1RZ1% WHOO% PH% WKH% QDPH% RI% WKLV%
SODFH1%DQG%ZKLFK%FLW\%LW%LV%LQ6´!!
!
6FRULQJ?!*LYH!RQH!SRLQW!IRU!HDFK!LWHP!FRUUHFWO\!DQVZHUHG=!7KH!VXEMHFW!PXVW!WHOO!WKH!H[DFW!GDWH!
DQG!WKH!H[DFW!SODFH!4QDPH!RI!KRVSLWDO@!FOLQLF@!RIILFH5=!1R!SRLQWV!DUH!DOORFDWHG!LI!VXEMHFW!PDNHV!
DQ!HUURU!RI!RQH!GD\!IRU!WKH!GD\!DQG!GDWH=!!
!
727$/) 6&25(<! 6XP! DOO! VXEVFRUHV! OLVWHG! RQ! WKH! ULJKWPKDQG! VLGH=! $GG! RQH! SRLQW! IRU! DQ!
LQGLYLGXDO!ZKR!KDV!"G!\HDUV!RU!IHZHU!RI!IRUPDO!HGXFDWLRQ@!IRU!D!SRVVLEOH!PD[LPXP!RI!EC!SRLQWV=!
$!ILQDO!WRWDO!VFRUH!RI!GH!DQG!DERYH!LV!FRQVLGHUHG!QRUPDO=!!

!
0R&$%9HUVLRQ%$XJXVW%/01%23/3%
4%=6%1DVUHGGLQH%0'!
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MINI-COG™ SCREEN FOR DEMENTIA
The Mini-CogTM screen combines an uncued 3-item recall test with a clock-drawing
test (CDT) that serves as a recall distractor. The Mini-Cog can be administered in about
3 min, requires no special equipment, and is less influenced by level of education or
language differences.
Administration
1. Make sure you have the patient’s attention. Instruct the patient to listen carefully to,
repeat back to you, and remember (now and later) 3 unrelated words.
2. Instruct the patient to draw the face of a clock, either on a blank sheet of paper, or
on a sheet with the clock circle already drawn on the page. After the patient puts the
numbers on the clock face, ask him or her to draw the hands of the clock to read a
specific time (11:10 or 8:20 are most commonly used and more sensitive than some
others). These instructions can be repeated, but no additional instructions should
be given. If the patient cannot complete the CDT in 3 min or less, move on to the
next step.
3. Ask the patient to repeat the 3 previously presented words.
Scoring
Give 1 point for each recalled word after the CDT distractor. Score 0–3 for recall.
Give 2 points for a normal CDT, and 0 points for an abnormal CDT. The CDT is considered
normal if all numbers are depicted, once each, in the correct sequence and position, and
the hands readably display the requested time. Do not count equal hand length as an
error. Add the recall and CDT scores together to get the Mini-Cog score:
0–2 positive screen for dementia
3–5 negative screen for dementia
Source: Adapted from Borson S, Scanlan J, Brush M, Vitaliano P, Dokmak A. The Mini-Cog: a cognitive ‘‘vital signs’’
measure for dementia screening in multi-lingual elderly. Int J Geriatr Psychiatry 2000; 15(11):1021–1027, and Borson S,
Scanlan JM, Watanabe J, Tu SP, Lessig M. Improving identification of cognitive impairment in primary care. Int J Geriatr
Psychiatry 2006; 21(4):349–355. Reprinted with permission of S. Borson.
Mini-CogTM Copyright 2000, 2004, 2006, 2009. All rights reserved. Licensed for print distribution by S. Borson, MD, solely
use as a clinical aid. Any other use is strictly prohibited. To obtain information on the Mini-CogTM contact Dr. Borson at
soob@u.washington.edu.
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SESSION TWO
Less Restrictive Alternatives and
Limited Guardianships &
Conservatorships
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LESS RESTRICTIVE ALTERNATIVES TO GUARDIANSHIPS AND
CONSERVATORSHIPS AND LIMITED GUARDIANSHIPS AND
CONSERVATORSHIPS*
Josephine Gittler** and Scott Lyon***
I. Definitions
1.

A less drastic alternative to a guardianship or conservatorship can be
generally defined as “an approach to meeting an individual’s needs which
restrict fewer rights of the individual than would the appointment of a
guardian or conservator.” 1

2.

A limited guardianship or conservatorship can be generally defined as one in
which the court has not granted all of the powers that the Probate Code
permits the court to grant to the guardian or conservator. 2

II. House File 610 Requirements
A. Less restrictive alternatives
1.

HF 610 provides that the petition shall contain “a concise statement of why
there is no less restrictive alternative to the appointment of a guardian or
conservator.” [§ 633.556]

2.

HF 610 requires notice to be served on “other known persons listed in the
petition in a manner prescribed by the court, which may be notice by mail in
accordance with the Iowa rules of civil procedure.” [§ 633.558(2)] HF 610
also provides that in proceedings to establish, modify or terminate a
guardianship or conservatorship, the court “shall consider credible evidence
as to whether there are less restrictive alternatives, including third party
assistance, that would meet the needs of the respondent or the protected
person.” [§ 633.551(4)] HF 610 further provides that “[h]owever, neither
party to the action shall have the burden to produce such evidence relating to

*

© 2019 Institute on Guardianship and Conservatorship
Josephine Gittler, JD is the Wiley B. Rutledge Professor of Law at the University of
Iowa College of Law, and she is the Co-Director of the Institute on Guardianship and
Conservatorship at the University of Iowa and the Drake University Law Schools. She
served as the Coordinator and Reporter for the Iowa Supreme Court’s Guardianship and
Conservatorship Reform Task Force.
***
Scott Lyon, JD is a staff attorney for Disability Rights IOWA. He has extensive
experience in the representation of individuals with disabilities including a number of
guardianship and conservatorship cases. He serves as the chair of the Elder Law Section of
the Iowa State Bar Association.
**
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other less restrictive alternatives, including but not limited to third-party
assistance.” [§ 633.551(4)]
B. Limited guardianships and conservatorships
1.

HF 610 retains the current Probate Code provisions that in proceedings to
establish, modify or terminate a guardianship or conservatorship, the court
“shall consider if a limited guardianship … is appropriate.” [§ 633.551(3)]

2.

Despite the Probate Code directive regarding limited guardianships and
conservatorships, the Iowa Guardianship and Conservatorship Study, entailing
a review of over 4,000 cases files, found that such guardianships and
conservatorships had been established in only 3% of the cases reviewed. 3

III. Benefits of Use of Less Drastic Alternatives and Limited Guardianships and
Conservatorships
1.

Underlying the foregoing HF 610 requirements is the legislative policy that
guardianships and conservatorships for adults with diminished decisionmaking capacity should be a last resort and that less restrictive alternatives
and limited guardianships and conservatorships should be the preferred
options whenever available and appropriate.

2.

In the landmark decision, In re Guardianship of Hedin, 4 the Iowa Supreme
Court held that an adult subject to a proceeding to establish a guardianship
was entitled to procedural due process guarantees because of the imposition of
a guardianship on an individual resulted in the loss of many rights and
stigmatization. 5

3.

Moreover, studies have found that when individuals with intellectual
disabilities are able to exercise autonomy and self-determination in decisionmaking, they were more likely to live independently, to be employed and to
have a better quality of life. 6

4.

In addition, the use of less restrictive alternatives conserves scarce judicial
resources making them available for cases most in need of judicial attention.
This is important at a time when the Iowa judicial branch is coping with
budgetary constraints and funding shortfalls.

IV. Appropriateness and Availability of Less Restrictive Alternatives and Limited
Guardianships and Conservatorships
1.

The possible specific options that may constitute a less restrictive alternative
to a guardianship or conservatorship or that may make possible a limited
guardianship or conservatorship include:
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○ the appointment of a substitute decision-maker such as an agent under an
health care power of attorney or an agent under a durable (financial)
power of attorney, or a representative payee for social security benefits or
other government benefits program,
○ technology-related assistance devices that help persons with disabilities
communicate and care for themselves,
○ crisis intervention and protective services,
○ case management services, and
○ money management services.
2.

V.

In recent years, an option that has received increasing attention is supported
decision-making (SDM) “where people with disabilities use trusted friends,
family members, and professionals to help them understand the situations and
choices they face, so they can make their own decisions.” 7 SDM is in effect
what the Probate Code refers to as third-party assistance.

American Bar Association, A Practical Tool for Lawyers, Checklist and
Resource Guide
1.

The Appendix to this material contains A Practical Tool for Lawyers. It
consists of a checklist and resource guide to assist lawyers in identifying
options that may constitute an appropriate and available less restrictive
alternative to a guardianship or conservatorship or that may make possible a
limited guardianship or conservatorship. This tool was jointly developed by
the American Bar Association’s Commission on Law and Aging, Commission
on Disability Rights, Section on Civil Rights and Social Justice, and Section
on Real Property, Trust and Estate Law. It is designed to be of assistance to
lawyers serving in different roles including a lawyer representing a potential
petitioner, a lawyer representing a respondent, a lawyer serving as a court
visitor (formerly guardian ad litem), and a lawyer serving as a guardian or
conservator.

2.

The elements of this checklist are:
○ presume guardianship or conservatorship is not needed,
○ clearly identify the reason for concern,
○ ask if a triggering concern may be caused by a temporary or reversible
condition,
○ determine if concerns can be addressed by connecting the individual to
family or community resources and making accommodations,
○ identify areas of strengths and limitations in decision-making if the person
does not have an existing [support] team and has difficulty with specific
types of decisions,
○ screen for and address any potential challenges presented by the identified
supports and supporters,
○ appoint legal supporter consistent with the person’s values and
preferences, and
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○ limit any necessary guardianship or conservatorship petition and order.
VI. Illustrative Cases
1.

Appendix: Neil M.

2.

Appendix: Eric M

3.

Appendix: Bill S.

4.

Appendix: Mary M.

Endnotes
1

National Conference of Commissioners on Uniform State Laws, Uniform Guardianship,
Conservatorship and Other Protective Arrangements Act, section 102(3) (2017).
2
Id. at section 102(6).
3
IOWA GUARDIANSHIP & CONSERVATORSHIP REFORM TASK FORCE, REFORMING IOWA’S
GUARDIANSHIP AND CONSERVATORSHIP SYSTEM: FINAL REPORT A-15(2017) (hereinafter, TASK
FORCE REPORT).
4
528 N.W.2d 567 (Iowa 1995).
5
TASK FORCE REPORT, supra note 3 at 14-19.
6
For a description of these studies see, K.A. Shogren et al., Supported Decision-Making 7-13
(Cambridge University Press, 2019)
7Peter Blanck and Jonathan C. Martinis, “The Right to Make Choices”: The National Resource
Center for Supported Decision-Making, 3 Inclusion 24, 24-25 (2015).
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SESSION TWO:
Less Drastic Alternatives to
Guardianships & Conservatorships
and Limited Guardianships &
Conservatorships
APPENDIX
Checklist, American Bar Association, A Practical Tool for Lawyers
Illustrative Cases: Neil M.
Illustrative Cases: Eric M.
Illustrative Cases: Bill S. and Order Appointing Limited
Conservator
• Illustrative Cases: Mary M. and Order Appointing Successor
Guardian and Limiting Guardianship

•
•
•
•
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American Bar Association
PRACTICAL Tool for Lawyers
Available at
https://www.americanbar.org/groups/law_aging/resources/guardianship_law_practice/practical_tool/

PRESUME guardianship [or conservatorship] is not needed [or that limited
guardianship or conservatorship may be appropriate].
 Consider less restrictive options like financial or health
care power of attorney, advance directive, trust, or
supported decision-making

Observations and Notes:

 Review state statute for requirements about considering
such options

REASON. Clearly identify the reasons for concern.
Consider whether the individual can meet some or all of the
following needs: 1

Observations and Notes
(List supports needed.):

Money Management:
 Managing accounts, assets, and benefits
 Recognizing exploitation
Health Care:
 Making decisions about medical treatment
 Taking medications as needed
 Maintaining hygiene and diet
 Avoiding high-risk behaviors
Relationships:
 Behaving appropriately with friends, family, and
workers
 Making safe decisions about sexual relationships
© American Bar Association. Reprinted by permission.
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PRACTICAL Tool for Lawyers

Community Living:
 Living independently
 Maintaining habitable conditions
 Accessing community resources
Personal Decision-Making:
 Understanding legal documents (contracts, lease,
powers of attorney)
 Communicating wishes
 Understanding legal consequences of behavior
Employment:
 Looking for, gaining, and retaining employment
Personal Safety:
 Avoiding common dangers
 Recognizing and avoiding abuse
 Knowing what to do in an emergency

ASK if a triggering concern may be caused by temporary or reversible conditions.
Look for steps to reverse the condition or postpone a decision until the condition improves.
Are concerns the result of or related to temporary or
reversible conditions such as:

Observations and Notes:

 Medical conditions: Infections, dehydration, delirium,
poor dental care, malnutrition, pain
 Sensory deficits: hearing or vision loss
 Medication side effects
 Psychological conditions: stress, grief, depression,
disorientation
 Stereotypes or cultural barriers

COMMUNITY. Determine if concerns can be addressed by connecting the
individual to family or community resources and making accommodations.
Ask “what would it take?” to enable the person to make the needed decision(s) or address
the presenting concern.
Might any of the following supports meet the needs:

Observations and Notes:

Community Supports:
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PRACTICAL Tool for Lawyers

 In-home care, adult day care, personal attendant,
congregate and home delivered meals, transportation
 Care management, counseling, mediation
 Professional money management
Informal Supports from Family/Friends:
 Assistance with medical and money management
 Communication assistance
 Identifying potential abuse
Accommodations:
 Assistive technology
 Home modifications
Residential Setting:
 Supported housing or group home
 Senior residential building
 Assisted living or nursing home

TEAM. Ask the person whether he or she already has developed a team to help make
decisions.
 Does the person have friends, family members, or
professionals available to help?

Observations and Notes:

 Has the person appointed a surrogate to help make
decisions?

IDENTIFY abilities. Identify areas of strengths and limitations in decision-making
if the person does not have an existing team and has difficulty with specific types of
decisions.
Can the individual:

Observations and Notes:

 Make decisions and explain his/her reasoning
 Maintain consistent decisions and primary values over
time
 Understand the consequences of decisions
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PRACTICAL Tool for Lawyers

CHALLENGES. Screen for and address any potential challenges presented by the
identified supports and supporters.
Screen for any of the following challenges:

Observations and Notes:

Possible challenges to identified supports:
 Eligibility, cost, timing or location
 Risk to public benefits
Possible concerns about supporters:
 Risk of undue influence
 Risk of abuse, neglect, exploitation (report suspected
abuse to adult protective services)
 Lack of understanding of person’s medical/mental
health needs
 Lack of stability, or cognitive limitations of supporters
 Disputes with family members

APPOINT legal supporter or surrogate consistent with person’s values and
preferences.
Could any of these appointments meet the needs:
 Agent under health care power of attorney or advance
directive

Observations and Notes:

 Health care surrogate under state law
 Agent under financial power of attorney
 Trustee
 Social Security representative payee
 VA fiduciary
 Supporter under representation agreement, legally or
informally recognized
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PRACTICAL Tool for Lawyers

LIMIT any necessary guardianship [or conservatorship] petition and order.
If a guardian is needed:

Observations and Notes:

 Limit guardianship to what is absolutely necessary, such
as:
 Only specific property/financial decisions
 Only property/finances
 Only specific personal/health care decisions
 Only personal/health care decisions
 State how guardian will engage and involve person in
decision-making
 Develop proposed person-centered plan
 Reassess periodically for modification or restoration of
rights
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PRACTICAL Tool for Lawyers: Steps in Supporting Decision-Making

PRACTICAL Resource Guide
The PRACTICAL Tool for lawyers is a joint product of four American Bar Association entities—the
Commission on Law and Aging; Commission on Disability Rights; Section on Real Property, Trust
and Estate Law; and Section on Civil Rights and Social Justice, with assistance from the National
Resource Center for Supported Decision-Making. These four ABA entities recognize the need to raise
the awareness of lawyers about decision-making options for persons with disabilities that are less
restrictive than guardianship.1
“PRACTICAL” is an acronym for nine steps for lawyers to identify these options. The lawyer can use
the PRACTICAL checklist of steps during the client interview and immediately after to assist in case
analysis. The steps blend in naturally with the case interview process. Lawyers serving in different
roles may use the steps differently.
• A lawyer representing a potential petitioner for guardianship can go through the steps with
the client to screen for other options, including creative ways to target concerns and prevent
harm that could moot the need for guardianship.
• A lawyer representing a respondent in a guardianship proceeding can use the steps to
contest the petition if the client wishes to do so. For example, the lawyer could ask for
a continuance to address reversible conditions or put in place community supports that
might make guardianship unnecessary. The lawyer could use the steps in preparing hearing
arguments identifying the person’s abilities and supports.
• A lawyer serving as guardian ad litem can use the steps in interviewing the person and
preparing a report for the court.
• A lawyer serving as guardian can use the steps to enhance the self-determination of the
individual and assess for possible modification of the order or restoration of rights.

Background
Lawyers increasingly encounter the need for decision-making by and on behalf of adults with
disabilities—as an advisor to clients who are considering a guardianship petition; as counsel for
petitioner or respondent or as a guardian ad litem in a guardianship proceeding; as guardian or
conservator; when counseling clients on legal and financial planning; and when advising families on
the transition of a minor with disabilities to adult status. With the aging of the population2 and the
increase in individuals with disabilities,3 lawyers practicing in any area of the law increasingly may
encounter issues of consent and capacity when clients need to execute contracts, transfer property or
give informed consent for treatment.
In this guide, the generic term “guardianship” refers to guardians of the person as well as guardians of the property,
frequently called “conservators,” unless otherwise specified.

1

Jennifer M. Ortman, Victoria A. Velkoff, and Howard Hogan, An Aging Nation: The Older Population in the United States
(May 2014), U.S. Department of Commerce, Economics and Statistics Administration, available at https://www.census.
gov/prod/2014pubs/p25-1140.pdf.

2

Disability and Health, World Health Organization Fact Sheet No 352 (December 2015), available at http://www.who.int/
mediacentre/factsheets/fs352/en/.

3
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Guardianship is one of society’s most drastic interventions, protecting individuals yet infringing upon
fundamental human rights and opportunities for self-determination. Many state statutes prioritize
less restrictive legal options such as: for financial decisions, appropriate use of joint accounts,
durable powers of attorney, trusts, and representative payment for public benefits; and for personal
and health decisions, advance directives, living wills, and use of state default consent laws.
If a guardian is appointed, it should be as a last resort, and the order limited to only those areas
in which the individual needs decision-making assistance. The importance of limited guardianship
is a major theme of the Uniform Guardianship and Protective Proceedings Act (UGPPA).4 Limited
guardianship, participation of the individual in decision-making, and use of the person’s values and
preferences are key concepts in many state guardianship laws.
A recent shift in the decision-making landscape is the advent of “supported decision-making.” The
United Nations Convention on the Rights of Persons with Disabilities (CRPD),5 adopted in 2006,6
recognizes in Article 12 that persons with disabilities have the “legal capacity” and the right to
make their own decisions, and that governments have the obligation to support them in doing
so. For people with cognitive, intellectual, or psychosocial disabilities, Article 12 is critical to selfdetermination and equality. It calls for a switch in perception from a focus on disabilities to abilities,
and from protection to support. Supported decision-making can be viewed as a key part of the “least
restrictive alternative” spectrum; and has been called “a critically important alternative”7 to the
guardianship model. Also, supported decision-making precepts can guide guardians in maximizing
the voice of individuals they serve.
Despite the strong mandates in statute and standards, use of the least restrictive alternative principle
in practice appears uneven at best—and “supported decision-making” is still in the early stages of
recognition. While statistics are scant, anecdotal evidence and numerous press accounts confirm
that guardianship orders are frequently overly broad or perhaps unnecessary; and that guardians
regularly are appointed when practical supports and/or a less drastic legal intervention would have
sufficed.
The PRACTICAL Tool offers concrete steps to implement the least restrictive alternative principle as a
routine practice of law. The PRACTICAL Tool Resource Guide describes each of the nine steps, offering
examples and including hyperlinks to key materials and community resources.

Uniform Guardianship and Protective Proceedings Act (1997/1998), drafted by the National Conference of Commissioners
on Uniform State Laws, available at http://www.uniformlaws.org/shared/docs/guardianship%20and%20protective%20
proceedings/UGPPA_2011_Final%20Act_2014sep9.pdf.

4

United Nations Convention on the Rights of Persons with Disabilities, available at http://www.un.org/disabilities/
convention/conventionfull.shtml.

5

6

Ratification of the CRPD currently is pending with the U.S. Senate.

Leslie Salzman, Guardianship for Persons with Mental Illness—A Legal and Appropriate Alternative?, Saint Louis University
Journal of Health Law & Policy (Vol. 4, No. 271), available at http://supporteddecisionmaking.org/sites/default/files/
guardianship_for_persons_with_mi.pdf.

7
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PRESUME guardianship is not needed. Notably, such a presumption

is typically required by state statutes allowing guardianship only
where a person’s needs cannot be met by less restrictive means.

Guardianship historically has been a protective device, rooted in the ancient concept of parens
patriae, in which the state must care for people who cannot care for themselves. In guardianship, an
individual’s powers, rights, and authority are transferred from the person to a surrogate in the name
of protection from harm—a process that has been said to “unperson”8 an individual.
When a client presents a situation in which someone seems at risk and unable to protect him or
herself, a natural and well-meaning impulse, compounded by collective legal practice over many
years, may be for the lawyer to begin to draw up a requested guardianship petition to prevent harm
and maximize safety.
In the PRACTICAL approach, the lawyer stops—and uses as a starting point that there may be other
practical and legal options that can address needs and challenges at hand. Best practice requires that
the lawyer thoroughly examine these options before proceeding with the guardianship petition.
In effect, the PRACTICAL approach confirms and operationalizes the presumption that guardianship
is not the answer, yet retains it in the most limited form as a last resort option if needed. Consider
the following rationales:

Statutory Mandate
The “least restrictive alternative”9 principle was first established by the U.S. Supreme Court in
1960, limiting state intervention in individual rights and liberties to only what is necessary for
the health and welfare of individuals. This principle has been statutorily applied to the state’s
intervention in the form of guardianship proceedings. The Uniform Guardianship and Protective
Proceedings Act requires a court visitor report to specify “whether less restrictive means of
intervention are available.” Most state guardianship laws similarly emphasize exploration of
less restrictive decisional options before the filing for, and appointment of, a guardian. Finding
less restrictive options is not only good practice; it is generally a state statutory mandate. Check
requirements for your state.10

Fred Bayles and Scott McCartny, Guardians of the Elderly: An Ailing System Part I: Declared ‘Legally Dead’ by a Troubled
System, Associated Press (Sep. 19, 1987), available at http://www.apnewsarchive.com/1987/Guardians-of-the-Elderly-AnAiling-System-Part-I-Declared-Legally-Dead-by-a-Troubled-System/id-1198f64bb05d9c1ec690035983c02f9f.

8

9

Shelton v. Tucker, 364 U.S. 479 (1960), available at https://www.law.cornell.edu/supremecourt/text/364/479.

Adult Guardianship Statutory Table of Authorities, American Bar Association Commission on Law and
Aging, available at http://www.americanbar.org/content/dam/aba/administrative/law_aging/2014_
AdultGuardianshipStatutoryTableofAuthorities.authcheckdam.pdf.

10
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Moreover, a compelling argument can be made that unnecessary guardianship without the
examination of workable alternatives violates the 1999 Supreme Court decision in the Olmstead
decision11 requiring community integration, in that it unnecessarily isolates and segregates
individuals in efforts to protect them.

Practice Standards
The National Probate Court Standards12 require that a guardianship petition include
“representations that less intrusive alternatives to guardianship or conservatorship have been
examined” (3.3.1); provide that a court “should encourage the appropriate use of less intrusive
alternatives to formal guardianship and conservatorship proceedings” (3.3.2); and specify that
a court visitor report should state “whether less intrusive alternatives are available” (3.3.4
commentary).
The 2013 National Guardianship Association Standards of Practice13 require that guardians
provide a person “with every opportunity to exercise those individual rights that the person
might be capable of exercising” (Std 9); “carefully evaluate alternatives that are available” (Std
8); and “identify and advocate for the person’s goals, needs, and preferences” (Std 7).

Ethical Standards
ABA Model Rules of Professional Conduct 1.1414 instructs attorneys to recognize client selfdetermination, less restrictive alternatives, and the need for supports. If the lawyer suspects a
client has “diminished capacity”15 that may inhibit the client’s ability to make decisions regarding
the attorney’s representation, the lawyer must seek to maintain a “normal client-lawyer
relationship.” The Comment notes that this is based on the assumption that the client, “when
properly advised and assisted, is capable of making decisions about important matters” (emphasis
added). If the attorney believes that the client is at risk of substantial harm, the attorney may
take “protective action,” including seeking out and consulting with the client’s support network
or assisting the client in executing a power of attorney or another form of legal support.
In taking protective action, the lawyer should be guided by the person’s “wishes and values” to
the extent known, with the goal of “intruding into the client’s decision-making autonomy to the
least extent feasible, maximizing client capacities. . .” Further, in considering “appointment of a
legal representative” the lawyer should “be aware of any law that requires the lawyer to advocate

11

Olmstead v. L.C., 527 U.S. 581 (1999), available at https://www.law.cornell.edu/supct/html/98-536.ZO.html.

National Probate Court Standards, National Center for State Courts, available at http://ncsc.contentdm.oclc.org/cdm/ref/
collection/spcts/id/240.

12

13
National Guardianship Association Standards of Practice, National Guardianship Association, available at http://www.
guardianship.org/documents/Standards_of_Practice.pdf.

Rule 1.14: Client with Diminished Capacity, Model Rules of Professional Conduct, American Bar Association, available at
http://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/
rule_1_14_client_with_diminished_capacity.html.

14

The Model Rules of Professional Conduct use the phrase “diminished capacity,” and many state guardianship laws use
the phrase “incapacitated person” or similar language based on capacity. Because the Convention on the Rights of Persons
with Disabilities provides that individuals with disabilities have legal capacity and must be given decision support, this
guide avoids these phrases.

15
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the least restrictive action on behalf of the client.” Most state ethics opinions also instruct the
attorney to identify any less restrictive alternatives.

Mental Health and Quality of Life
Encouraging individuals to retain as much autonomy as possible and be “causal agents”16 in
their lives is consistent with gerontological findings17 that maintaining opportunity for choice
and control is an important component of mental health; and that loss of ability—or perceived
ability—to control events can lead to or exacerbate physical or emotional illness. Complete
loss of status as an adult member of society could in effect act as a self-fulfilling prophecy,
intensifying any disability an older person may have. Similar findings show that younger adults18
with higher levels of self-determination have a more positive quality of life.

Expense and Delay
Identifying supportive arrangements that are less restrictive than guardianship can avoid
expenses of legal and court fees, and the delays of court action.

REASON. Clearly identify the reasons for concern. Which of the

individual’s needs are not met?

State the specific triggering concern(s) in your own words (e.g., the person is being financially
exploited; the person needs medical treatment requiring informed consent). Be as specific as
possible. Use the following checklist of domains of functional needs19 (adapted from Missouri’s tool
on alternatives to guardianship20) as a starting point. For each, consider whether the person can
meet some or all of the needs:

Money Management
• Managing accounts, assets and benefits—including daily expenditures, paying bills, making
change, and using a bank account

Wehmeyer, et al., Promoting Causal Agency: The Self-Determined Learning Model of Instruction, Exceptional Children (Vol.
66, No. 4, pp. 439-453), The Council for Exceptional Children, available at http://supporteddecisionmaking.org/sites/
default/files/promoting_causal_agency_self-determined_learning_model_instruction.pdf.

16

Mallers, et al., Perceived Control in the Lives of Older Adults: The Influence of Langer and Rodin’s Work on Gerontological
Theory, Policy, and Practice, The Gerontologist (Vol. 54, No. 1), available at http://gerontologist.oxfordjournals.org/
content/54/1/67.full.pdf+html.

17

Heller, et al., Self-Determination Across the Life Span: Issues and Gaps, National Gateway to Self Determination (2011),
available at http://ngsd.org/news/self-determination-across-life-span-issues-and-gaps.

18

MO Guardianship: Understanding Your Options & Alternatives, at http://moguardianship.com/#materials, sponsored,
revised and updated by Jane St. John & Rachel Hiles, Missouri Family to Family, UMKC-Institute for Human Development,
sponsored by Missouri Planning Council for Developmental Disabilities, developed and produced by UMKC Institute for
Human Development, in collaboration with the Missouri Protection and Advocacy Services & the Missouri Department of
Mental Health, Appendix 3 (2013).

19

MO Guardianship: Understanding Your Options and Alternatives, Institute for Human Development (Sep. 2013), available
at http://moguardianship.com/MO%20Guardianship%20RESOURCE%20GUIDE%20rev%20Sept%20%202013.pdf.

20
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• Recognizing exploitation

Health Care
• Making decisions about medical treatment
• Taking medications as needed
• Maintaining hygiene, dental care and diet
• Avoiding high-risk behaviors (such as substance abuse, overeating, high-risk sexual activities,
wandering)

Relationships
• Behaving appropriately with different kinds of relationship partners: family, friends, coworkers, intimate partners
• Making safe decisions concerning marriage and sexual relationships

Community Living
• Living independently without risk of serious harm or injury
• Maintaining habitable conditions at home (cleanliness, maintenance, security)
• Accessing community resources (transportation, bank, stores, post office, restaurants, home
repair, emergency services)

Personal Decision-Making
• Understanding and communicating consent concerning legal documents (contracts, lease,
deed, power of attorney)
• Identifying someone to represent interests and support with decision-making
• Communicating wishes, including specific desire to participate in the voting process
• Understanding legal consequences of behavior

Employment
• Looking for, gaining, and retaining employment

Personal Safety
• Avoiding common dangers (traffic, problems in driving, sharp objects, hot stove, poisonous
substances)
• Recognizing and avoiding abuse
• Knowing what to do in an emergency

Institute on Guardianship and Conservatorship
CLE Conference Oct. 11, 2019

59

PRACTICAL Tool for Lawyers: Steps in Supporting Decision-Making

ASK if a triggering concern may be caused by temporary or

reversible conditions. Look for steps to reverse the condition and
postpone a decision until the condition improves.
Use the following list to systematically screen for conditions or environmental factors affecting
decision-making ability that could be mitigated or reversed, mooting the need for a guardianship, or
at least delaying the decision to seek guardianship.

Acute Temporary Medical Conditions
• Urinary tract infections:21 UTIs often can cause confusion in older people.
• Delirium22 (acute temporary disorientation): in older people often triggered by medical illness
or post-operative stress.
• Dehydration,23 malnutrition:24 Inadequate nutrition, hydration, and vitamin deficiencies can
lead to reversible cognitive changes.
• Traumatic brain injury:25 may affect cognitive, social, physical, and psychological functioning
but has a significant recovery rate.
• Oral health:26 poor oral health has been linked to poor self-esteem, lack of nutrition, and
diminished cognitive functioning.

Urinary tract infections (UTIs) and dementia, Alzheimer’s Society, available at http://www.alzheimers.org.uk/site/scripts/
documents_info.php?documentID=1777.

21

When Patients Suddenly Become Confused, Harvard Women’s Health Watch (May 2011), available at http://www.health.
harvard.edu/staying-healthy/when-patients-suddenly-become-confused.

22

David Benton, Dehydration Influences Mood and Cognition: A Plausible Hypothesis?, National Institutes of Health (May
2011), available at http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3257694/.

23

M. Hickson, Malnutrition and ageing, National Institutes of Health (Jan. 2006), available at http://www.ncbi.nlm.nih.
gov/pmc/articles/PMC2563720/.

24

Basic Information about Traumatic Brain Injury and Concussion, Center for Disease Control and Prevention, available at
http://www.cdc.gov/traumaticbraininjury/basics.html.

25

Alan Mozes, Could Poor Dental Health Signal a Faltering Mind?, HealthDay (Dec. 2013), available at http://consumer.
healthday.com/senior-citizen-information-31/misc-aging-news-10/could-poor-dental-health-signal-a-falteringmind-682728.html.

26
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Sensory Deficits
• Hearing loss:27 may be isolating and may be perceived as dementia or diminished
understanding.
• Vision loss:28 can be disorienting but is easily correctable.

Medication Effects; Polypharmacy
Prescription and over-the-counter medication, while potentially improving health, may affect
mental status29—especially if multiple drugs are taken simultaneously,30 as is common for older
persons, producing drug-to-drug interactions. In addition to the fact that older people take many
drugs, as the body ages it may be less able to cope with certain drugs and drug interactions.31
Careful review32 of medications could identify changes that significantly improve mental
functioning.

Pain
Chronic or acute pain can be associated with cognitive impairment.33 Effective pain reduction or
management could enhance mental status.

Emotional Conditions
• Depression:34 Ongoing depression can impair judgment and cause fatigue.
• Stress; grief:35 Grief and stress due to loss of a loved one are particularly common to older
persons. Health problems or loss of employment can cause stress.

Jeremy Shere, Can Hearing Loss Predict—or Lead to—Cognitive Decline?, The Dana Foundation (Aug. 2014), available at
http://www.dana.org/News/Can_Hearing_Loss_Predict%E2%80%94or_Lead_to%E2%80%94Cognitive_Decline_/.

27

Allen L. Pelletier and Jeremy Thomas, Vision Loss in Older Persons, American Family Physician (Jun. 2009), available at
http://www.aafp.org/afp/2009/0601/p963.html.

28

Prescription Medication in the Elderly, Net Wellness Consumer Health Information, available at http://www.netwellness.
org/healthtopics/aging/faq16.cfm.

29

Roni Caryn Rabin, Cocktail of Popular Drugs May Cloud Brain, Well Blog (Feb. 2012), The New York Times, available at
http://well.blogs.nytimes.com/2012/02/27/cocktail-of-popular-drugs-may-cloud-brain/?_r=0.

30

Medications & Older Adults, Health in Aging Foundation (Oct. 2015), available at http://www.healthinaging.org/
medications-older-adults/.

31

Avoiding Overmedication and Harmful Drug Reactions, Health in Aging Foundation (Sep. 2015), available at http://www.
healthinaging.org/files/documents/tipsheets/Tip.Avoiding_OverMedication.pdf.

32

John Gever, Chronic Pain Disrupts Resting Brain Dynamics, MedPage Today (Feb. 2008), available at http://www.
medpagetoday.com/PainManagement/PainManagement/8225.

33

Depression, Mayo Foundation for Medical Education and Research (July 2015), available at http://www.mayoclinic.org/
diseases-conditions/depression/basics/symptoms/con-20032977.

34

Cell Press, How repeated stress impairs memory, ScienceDaily (Mar. 2012), available at http://www.sciencedaily.com/
releases/2012/03/120307132202.htm.

35
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• Transfer trauma:36 This is stress and confusion caused by a sudden and perhaps forced move,
usually by a person with dementia, as from hospital to nursing home and perhaps back, or
from home to assisted living or nursing home.

Age and Disability Discrimination
The trigger for a guardianship petition may well lie not in the person’s abilities but the attitudes
of others. Social workers, protective services, lawyers, and judges are not immune from the
deeply entrenched societal belief that individuals with disabilities and older adults cannot live
independently or make their own decisions.
• Age & disability discrimination; stereotyping.37 Myths and stereotypes about aging38 and
disability39 can cause skepticism about decision-making abilities, resulting in unnecessary
guardianship. “Ageism” is systematic stereotyping and discriminating against individuals or
groups on the basis of their age. It is important for lawyers to examine and confront their
own perceptions and biases40 to minimize unnecessary intrusive actions.
• Cultural barriers.41 Cultural variations and language differences may be a barrier to
understanding a person’s behaviors, but can be addressed by awareness and techniques for
cultural competency, and sometimes by translation services.

Family Disputes
The trigger for a guardianship petition may lie in family disputes over care and control of
finances, with long-standing sibling feuds re-emerging. In aggravated situations, one sibling may
prevent visitation by another, isolating and perhaps neglecting the elder, or misusing powers
of attorney. There are many reasons why families may fight42 over the care or support for the
person, often leaving out the voice of the person him or herself. Family conflict may be addressed
by mediation—especially by mediators skilled in elder care or guardianship cases.

Kate Jackson, Prevent Elder Transfer Trauma: Tips to Ease Relocation Stress, Social Work Today (Vol. 15, No. 1), available
at http://www.socialworktoday.com/archive/011915p10.shtml.

36

Are you ready? What you need to know about ageing, World Health Day Toolkit, World Health Organization, available at
http://www.who.int/world-health-day/2012/toolkit/background/en/index3.html.

37

Melissa Dittmann, Fighting ageism, Monitor (May 2003), American Psychological Association, available at http://www.
apa.org/monitor/may03/fighting.aspx.

38

39

About Independent Living, National Council on Independent Living, available at http://www.ncil.org/about/aboutil/.

Understanding the Four C’s of Elder Law Ethics, American Bar Association Commission Law and Aging, available at http://
www.americanbar.org/groups/law_aging/resources/ethics_and_counseling_older_clients.html.

40

Serena Patel, Cultural Competency Training: Preparing Law Students for Practice in Our Multicultural World, UCLA Law
Review Discourse (Vol. 62, 2014), available at http://www.uclalawreview.org/cultural-competency-training-preparing-lawstudents-for-practice-in-our-multicultural-world-2/.
41

Jeff Anderson, 10 Reasons Families Fight about Senior Care, Senior Living Blog (Mar. 2014), A Place for Mom, available at
http://www.aplaceformom.com/blog/reasons-families-fight-about-senior-care-02-27-2012/.

42
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COMMUNITY. Determine if concerns can be addressed by connecting

the individual to family or community resources, and making
accommodations in place.

At the heart of the PRACTICAL approach are practical actions that can be taken, connections that can
be made, and creative accommodations that can be made to enhance decision-making ability. The
PRACTICAL steps bring these essential non-legal solutions to the heart of the process. Rather than
asking whether the person can make the decisions at hand, ask whether the person can make them
with support.
Poor and inadequate social services and poor quality residential care can lead to a dire living
situation, which may be the crux of the problem. A fix in social services or living arrangements may
moot the need for a guardianship petition.

Community Supports
Lawyers can call on multiple networks of supportive community services for individuals with
disabilities and older adults.
• Human Services. Most local jurisdictions have human services divisions, often with
customer care or intake lines to help match the services to the needs. Some communities
have an extensive set of supportive services for older persons and individuals with
disabilities, while others have only the rudiments. Local resources may serve as an
information or access point for state resources such as Medicaid. Find out about mental
health resources, subsidized housing and rental assistance, assistive technology, home
modification, supportive memory aids, training and education, and recreation/socialization
opportunities that could support the person.
• Legal Services. Consider calling on the expertise of legal services,43 especially those
funded to help older people under the Older Americans Act, to access public benefits for
low and moderate income individuals. Protection and Advocacy Programs (P&As)44 in
every state have the authority to provide legal representation and advocacy for individuals
with disabilities. P&As represent individuals with disabilities on a wide variety of matters
including employment and housing discrimination, as well as abuse and neglect.
• Agencies on Aging. Under the Older Americans Act45 there is an established network of
state and area agencies on aging either providing or contracting for key community-based
aging services such as congregate or home delivered meals, senior centers, adult day health,
care management, money management, transportation, in-home care, and assistance

43

Find Legal Aid, Legal Services Corporation, available at http://www.lsc.gov/find-legal-aid.

44

P&A/CAP Network, National Disability Rights Network, available at http://www.ndrn.org/about/paacap-network.html.

45
Administration on Aging (AoA) Older Americans Act, Administration for Community Living, available at http://www.aoa.
gov/AoA_programs/OAA/.
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with Medicare problems. To find resources in your area quickly, use the national Eldercare
Locator.46
• ADRCs. The U.S. Administration on Community Living, with the Centers for Medicare &
Medicaid Services (CMS) and the Veterans Health Administration has developed a “No Wrong
Door” system of Aging and Disability Resource Centers (ADRC).47 These centers streamline
access to long-term services and support options and aim to simplify access.
• Independent Living Services. There is also a system of Independent Living Services—
programs established under the Rehabilitation Act, currently based at the Administration for
Community Living48 in the U.S. Department of Health and Human Services. The independent
living programs seek to maximize the independence, well-being, and health of people with
disabilities across the lifespan.
• Ombudsman Programs. Each state and many localities have long-term care ombudsman
programs.49 Ombudsmen serve as advocates for residents in nursing homes, assisted living,
and other residential settings. An ombudsman may be able to craft a resolution to problems in
care or residents’ rights that will meet the perceived need for a guardian.
• Developmental Disability (DD) Councils. State Developmental Disability Councils50 receive
federal funding to promote self-determination, inclusion, and integration for individuals with
developmental disabilities.
• Mediation. There may be mediators in the community specially trained in elder or
guardianship mediation. While there is no specific list of such mediators, contact your
state mediation association or your area agency on aging. To be sure the mediator has the
relevant experience and skills, review the Association for Conflict Resolution’s (ACR) Training
Objectives for Eldercare Mediation.51 In especially high conflict cases, find out if your court is
piloting an “eldercaring coordination”52 program according to ACR guidelines.

46

Eldercare Locator available at http://www.eldercare.gov/Eldercare.NET/Public/Index.aspx.

Aging & Disability Resource Centers Program/No Wrong Door System, Center for Integrated Programs (CIP), Office of
Consumer Access and Self Determination, available at http://www.acl.gov/Programs/CIP/OCASD/ADRC/index.aspx.

47

48

Administration for Community Living website available at http://www.acl.gov/.

49

National Consumer Voice for Quality Long-Term Care website available at http://ltcombudsman.org/.

50

National Association of Councils on Developmental Disabilities website available at http://www.nacdd.org/home/.

51
Elder Care and Elder Family Decision-Making Mediation: Training Objectives and Commentary, ACR Section on Elder
Decision-Making and Conflict Resolution Committee on Training Standards, available at http://acreldersection.weebly.com/
uploads/3/0/1/0/30102619/eldercareobjectives_7_30_2012.pdf.

Guidelines for Eldercaring Coordination, Association for Conflict Resolution Task Force on Eldercaring Coordination (2014),
available at http://www.eldersandcourts.org/~/media/Microsites/Files/cec/ACR%20Guidelines%20for%20Elder%20
Caring%20Coordination%202014.ashx.

52

Institute on Guardianship and Conservatorship
CLE Conference Oct. 11, 2019

64

PRACTICAL Tool for Lawyers: Steps in Supporting Decision-Making

Informal Supports
Family caregivers53 provide the bulk of long-term care in the U.S.
• Have all family members who could provide support been identified? Sometimes it takes a
comprehensive search, and is worth digging.
• Is there a network of supportive friends able and ready to work with the individual on decisions
in line with his or her values and preferences? Check for close friends over many years,
neighbors, co-workers, providers who have become familiar with the person, volunteers, and
members of faith-based communities.

Accommodations and Communication Techniques
It is the person’s will and preference, plus support plus accommodations that equals legal
capacity.54
Finding the right combination of supports and accommodations can boost understanding and
decision-making ability, and may alleviate the need for a guardianship. Start with the challenge at
hand and ask “what would it take” to enable this person to make the needed decisions in a supportive
environment.
There may be accommodations as required under the Americans with Disabilities Act (ADA) that can
boost the person’s functioning. But beyond the ADA there is a host of creative possibilities. While
some involve funding, others are low-cost or no-cost, limited only by imagination. For example, an
individual with an intellectual disability wanted to donate a kidney to his brother, but there were
legal questions about his capacity to consent. Accommodations to aid understanding for such a person
might include the use of drawings, a conversation with someone who has donated a kidney, a visit to
the hospital, and communicating in plain language in a comfortable environment.55
There are many communication techniques56 that can markedly enhance understanding and response:
• Break information down into more manageable segments.
• Pay special attention to developing trust and confidence.
• Use paraphrasing and active listening.
• Don’t make important points in passing, rephrase them.
• Use plain language, short sentences, active voice.
• Speak directly to the person, not “past” the person.
• Use hands and facial expressions to emphasize what you say.
53

Caregiving, Family Caregiver Alliance (2009), available at https://caregiver.org/caregiving.

Michael Bach, A Disability-Inclusive Approach to the Right to Decide, Developmental Disabilities Lecture Series (2013), available
at http://rwjms.rutgers.edu/boggscenter/documents/Bach5-3-13packet.pdf.

54

55

Kristin Booth Glen, Supported Decision-Making and the Human Right of Legal Capacity, Inclusion (Vol. 3, No. 1, 2015).

Assessment of Older Adults with Diminished Capacity: A Handbook for Lawyers, American Bar Association Commission on Law
and Aging and American Psychological Association (2005), available at https://www.apa.org/pi/aging/resources/guides/
diminished-capacity.pdf.
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TEAM. Ask the person whether he or she already has developed a
“team” to help make decisions.

Ask if there are any people or entities already assisting the person in making decisions—and if the
person wants such help. It is important the person is able to identify any supporters.

Network of Supporters
The person over time may have developed an informal system for making decisions with the help
of a network of trusted supporters such as friends, relatives, colleagues, acquaintances from the
community, supportive staff, or co-workers.
The person may have created—or may want to create—a structured “circle of support”57 that
includes trusted supporters who regularly meet as a group for planning, problem-solving, and
decision-making. The circle members help the person with managing and budgeting goals,
evaluating risks and consequences, and recognizing and making full use of abilities.

Appointed Surrogate
Guardianship may not be necessary if the person already has appointed a trusted surrogate
authorized under state law to make decisions on his or her behalf, ideally with his or her
participation.
• Is there already an appointed surrogate?
• Does the surrogate have authority to act in the situation at hand?
• Is the surrogate trustworthy?
• Will the surrogate act in accordance with the person’s values and preferences, and with the
person’s involvement?
Legally authorized surrogates58 could include:
• An agent under a financial power of attorney.
• A trustee under a revocable living trust.
• An agent under a health care power of attorney or advance directive.
• A family member or other person authorized to make health care decisions under a state
default surrogate consent law.
• A representative payee for Social Security or other public benefits, or a VA fiduciary.
• While not a “surrogate,” a supporter under a legally or informally recognized representation
agreement can help the person make decisions.

NYS Self-Determination Consolidated Supports & Services Project, Circle of Support (COS) Training, available at http://
www3.opwdd.ny.gov/wp/images/cos_master_01_12.pdf.

57

58

See more information about legally authorized surrogates in the later section of this guide under “APPOINT.”
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IDENTIFY abilities. If the person does not already have an existing

team and has difficulty with specific types of decisions, identify
areas of strengths and limitations in decision-making.
Determine whether:

• The person is able to make the specific decision(s) with support from a trusted friend, family
member or someone else.
• The person is able to name one or more supporters to help in decision-making; or appoint a
surrogate to make the decision(s) in question.
Without a system of decision-making support in place, there is a need to clearly assess the
individual’s abilities—both strengths and limitations—in the specific areas in which decisions are
needed; as well as the ability to name a supporter or appoint a surrogate.
Sometimes this may be an informal assessment by the lawyer and others involved in the case about
what the person is able to do and what support is necessary. The American Bar Association and the
American Psychological Association have developed a Handbook for Lawyers59 detailing the elements
of such assessments for older clients, with a framework of factors including statutory provisions and
ethical rules. Consider whether the person can:
• Articulate reasoning leading to a decision.
• Maintain consistent decisions and primary values over time;
• Appreciate consequences of decisions.
As explained in the Handbook, it is generally not appropriate for a lawyer to use formal clinical
instruments such as the Mini-Mental Status Examination (MMSE). Lawyers are not trained to
administer these tests or interpret the results. The test questions (such as clock drawing or counting
backwards) have little direct bearing on understanding of the tasks or decisions at hand. Even for
clinical professionals, the MMSE is simply a screening tool to determine whether further evaluation
is needed, not an assessment tool itself.
In some cases, a lawyer may find that consultation with a clinical specialist would be helpful.
• The lawyer could consult informally with a clinician such as a geriatrician, geriatric
psychiatrist, psychologist, neurologist or other mental health professional with experience in
assessments.
• Or the lawyer could seek a formal clinical assessment with the individual’s consent. Such
an assessment can be a good tool in planning for needed supports, determining whether the
person has the ability to either make certain decisions or to appoint a legal representative to

Assessment of Older Adults with Diminished Capacity: A Handbook for Lawyers, American Bar Association Commission
on Law and Aging and American Psychological Association (2005), available at http://www.apa.org/pi/aging/resources/
guides/diminished-capacity.pdf.
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assist. If there is a decision to file for limited guardianship, an assessment can help to clarify
the specific powers that would be retained, making for a much more tailored court order.
• In seeking a formal assessment, be specific with the clinician about the reason for the referral,
and the person’s circumstances, history and values. Ask for opinions on supports in any areas
of deficit, and approaches less restrictive than guardianship.

CHALLENGES. Screen for and address any potential challenges

presented by the identified supports and supporters.

Once a support system or individual supporters are identified, the biggest challenge is making sure
the situation remains viable and the supporters are trustworthy.

Challenges with Support Systems
• Are there challenges in accessing community or other support systems? Are there barriers in
eligibility, cost, timing or location?
• Is an institutional support system—such as a community-based mental health agency or
a homeless outreach organization—underfunded, overburdened with paperwork and
bureaucratic delay?
• Does the individual receive public benefits that are at risk if not vigilantly protected?
• Are there certain prerequisites that the individual must establish in order to access the support
systems?

Challenges with Supporters
• Do the identified supporters present any risk of substantial physical, emotional, or financial
harm?
• Do you have any suspicion that the supporters may engage in abuse, neglect, exploitation or
undue influence? Be sure to report any suspected abuse to Adult Protective Services.60
• Do the supporters understand the individual’s potentially complex medical and/or mental
health needs?
• Are the supporters stable? Do they need an incentive to remain so?

Coercion; Undue Influence
It is important to consider whether concerns triggering a possible guardianship petition may be
rooted in coercion, fraud, intimidation, or undue influence. Guardianship may be perceived as a
key strategy in protecting an individual from the perpetrator. However, making a report to adult
protective services and removing the cause of the undue influence—admittedly often not an

60

National Adult Protective Services Association website available at http://www.napsa-now.org/.
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easy task—may reduce the impetus for guardianship. Often the person will not recognize what is
happening and will side with the perpetrator.
Undue influence61 has been defined as instances in which “people use their role and power
to exploit the trust, dependency, and fear of others. They use this power to deceptively gain
control over the decision-making of the second person” (psychologist Margaret Singer). Legal
definitions62 vary, but often include factors relating to: (1) the relationship between the alleged
influencer and the alleged victim; (2) the alleged victim’s vulnerability to undue influence;
(3) the alleged influencer’s opportunity to gain control; and (4) whether the alleged victim’s
decisions were the outcome of the undue influence. Other definitions focus on the nature of the
transaction(s) at hand, the mental condition of the individual, and the relationship of the parties.
Be alert to the possibility that a supporter might potentially unduly influence the person in the
guise of support.
Note that being subject to undue influence does not necessarily mean a person has “diminished
capacity” as defined under state guardianship laws. Be careful to separate the external coercion
from the individual’s abilities.

APPOINT. If the person is able and wishes to select a trusted

supporter to help make decisions and/or to appoint a legal
surrogate, help the person do so in a way that is consistent with the
person’s values and preferences.
Consider the following options for clarifying or implementing a supporter relationship in a legally
recognizable form that may help ensure the person’s wishes are honored. The National Guardianship
Network has a full list of options63 for decision-making that are less restrictive than guardianship.

Health Care Advance Directive
The person may be able to name someone as an agent to make health care decisions in a written
advance directive document,64 which also could include statements of the person’s wishes
concerning medical treatment. The real challenge will be ensuring that the person effectively

Lisa Nerenberg, Undue Influence: An Insidious Form of Elder Abuse, NYC Elder Abuse Center website (2013), available at
http://nyceac.com/undue-influence-an-insidious-form-of-elder-abuse/.

61

Lori A. Stiegel, Legal Issues Related to Elder Abuse: A Pocket Guide for Law Enforcement, Bureau of Justice Assistance
(2014), available at https://www.bja.gov/Publications/ABA-ElderAbuseGuide.pdf.

62

Decision Making Without Guardianship, National Guardianship Network, available at http://www.naela.org/NGN/
About_Guardianship/Decision_Making_Without_Guardianship/NGN/About_GuardianshipMain/Decision_Making.
aspx?hkey=eb9c2ced-35aa-4499-acd1-26cd208f02ac.

63

Living Wills, Health Care Proxies, & Advance Health Care Directives, American Bar Association Section of Real Property,
Trust and Estate Law, available at http://www.americanbar.org/groups/real_property_trust_estate/resources/estate_
planning/living_wills_health_care_proxies_advance_health_care_directives.html.

64

Institute on Guardianship and Conservatorship
CLE Conference Oct. 11, 2019

69

PRACTICAL Tool for Lawyers: Steps in Supporting Decision-Making

communicates his or her values and wishes to the agent. Check your state’s laws65 for any specific
requirements. Some state laws66 also direct a guardian to comply with a health care advance
directive if possible.
A health care agent may consent to or participate in discussion concerning two other kinds of
advance care planning documents—a Do Not Resuscitate (DNR) Order67 directing a physician
not to perform cardio-pulmonary resuscitation if an individual’s breathing or heart stops; and in
some states a Physician’s Orders for Life-Sustaining Treatment (POLST)68 in which a seriously ill
patient can indicate and document his or her desired end of life care, which is translated into a
physician’s order.

Health Care Surrogate Under State Law
In the Uniform Health Care Decisions Act and statutes in 44 states,69 if the person is not able
to make health care decisions him or herself, the authority to make some or all health care
decisions automatically devolves to a surrogate generally designated according to a hierarchy of
family members. In over 20 of these states, a “close friend” familiar with the person’s history and
values can make decisions if there is no family, and in approximately 12 states some combination
of physicians and ethics committee can decide if there is no one else. It is important to consider
whether these legally authorized health care surrogates actually know or try to find out what
the person wants or would have wanted and support the person in those choices. A surrogate
could be a member of a support team assisting the person—or may be the only one on which the
clinicians rely.

Financial Power of Attorney
The person may be able to execute a financial power of attorney,70 a legal document assigning
authority to make financial decisions to another party. Unlike the healthcare advance directive,
a financial power of attorney can be effective while an individual has capacity. Or, it can become
effective only if the individual loses capacity. It is helpful to delegate specific categories of
authority, such as managing pensions, control over a checking account, or accountability for a
lease.

Links to State-Specific Advance Directive Forms, American Bar Association Commission on Law and Aging, available at
http://www.americanbar.org/content/dam/aba/administrative/law_aging/Links_to_State_Advance_Directive_Forms.
authcheckdam.pdf.
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Guardianship Law & Practice Resource Website, American Bar Association Commission on Law and Aging, available at
http://ambar.org/guardianship.

66

Do-not-resuscitate order, MedlinePlus, U.S. National Library of Medicine, available at http://www.nlm.nih.gov/
medlineplus/ency/patientinstructions/000473.htm.

67

68

The National POLST website is available at http://www.polst.org/.

Default Surrogate Consent Statutes, American Bar Association Commission on Law and Aging (July 2014), available at
http://www.americanbar.org/content/dam/aba/administrative/law_aging/2014_default_surrogate_consent_statutes.pdf.
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Power of Attorney, American Bar Association Section of Real Property, Trust and Estate Law, available at http://www.
americanbar.org/groups/real_property_trust_estate/resources/estate_planning/power_of_attorney.html.

70
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Trustee
For complex or substantial assets, the person may be able to execute a document transferring title
and authority to manage property to a trustee71 for the benefit of either the person or others as
beneficiaries, under a revocable living trust.

Representative Payee
The Social Security Administration administers a representative payment program72 for
recipients of Social Security and SSI who it deems “incapable” of managing their own funds.
The representative payee receives and manages the payment, using it to pay for current and
foreseeable needs such as rent, food and spending money. An individual can apply to Social
Security to become a payee for a recipient, or designated organizations can serve as payees for
many recipients. The representative payee has authority only over the benefits and cannot make
any other decisions on the person’s behalf. It is very difficult for an individual to revoke a payee’s
status once appointed.
The Veterans Administration can appoint a VA Fiduciary73 upon a determination that a VA
beneficiary is unable to manage his or her VA benefits. Generally, family members or friends
serve as fiduciaries for beneficiaries, but when friends and family are not able to serve, VA looks
for qualified individuals or organizations to serve. The VA fiduciary has authority only over VA
benefits.

Legally Recognized Supporter
Law in selected Canadian and other jurisdictions allows individuals who require some decisionmaking assistance to enter into a “representation agreement”74 with a support person or network,
which is legally recognized by third parties. Under a representation agreement, an individual can
authorize one or more “supporters” to assist in managing his or her affairs and help the person to
make his or her own decisions. The agreement can be effective immediately or at a future date if
circumstances change due to disability, age or another reason requiring support. The agreement
can be revoked by the individual, and it can be supplanted by a legally appointed guardianship.
Under the Canadian model, an individual does not have to demonstrate “legal capacity” to enter
into a representation agreement. The standard is that the individual has “trust” in the supporter/s
in his or her network. This cutting edge alternative to guardianship is gaining international
acceptance. Currently, the best resource to learn more about representation agreements is a
Canadian nonprofit organization called Nidus, the Personal Planning and Resource Center
Registry.75 Texas has enacted a legally recognized supported decision-making agreement,76 and in
some areas in the U.S. such agreements are informally recognized.
Revocable Trusts, American Bar Association Section of Real Property, Trust and Estate Law, available at http://www.
americanbar.org/groups/real_property_trust_estate/resources/estate_planning/revocable_trusts.html.

71

72

When People Need Help Managing Their Money, Social Security website, available at http://www.socialsecurity.gov/payee/.

73

Fiduciary, U.S. Department of Veterans Affairs website, available at http://benefits.va.gov/fiduciary/.

Representation Agreement, Nidus Personal Planning Resource Centre and Registry, available at http://www.nidus.ca/?page_
id=46.

74

75

The Nidus Personal Planning Resource Centre and Registry website is available at http://www.nidus.ca/.

Supported Decision-Making: Alternatives to Guardianship, Texas Council for Developmental Disabilities, available at http://
www.tcdd.texas.gov/resources/guardianship-alternatives/supported-decision-making/.
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LIMIT any necessary petition and order.
Judges are not like baseball umpires, calling strikes and balls or merely labeling someone
competent or incompetent. Rather, the better analogy is that of a craftsman who carves
staffs from tree branches. Although the end result—a wood staff—is similar, the process
of creation is distinct to each staff. Just as the good wood-carver knows that within each
tree branch there is a unique staff that can be “released” by the acts of the carver, so too
a good judge understands that, within the facts surrounding each guardianship petition,
there is an outcome that will best serve the needs of the incapacitated person, if only the
judge and the litigants can find it 77
If no less restrictive measures can reasonably meet the individual’s need, and there is risk of
significant harm, seek a limited guardianship order transferring authority to a surrogate only in those
areas in which decision-making support is needed. A major theme of the UGPPA, is that “limited
guardianship or conservatorship should be used whenever possible.” Many state laws78 reflect the
emphasis on limited guardianship.
Through completing all of the foregoing PRACTICAL steps, you will gain a solid grasp of the
individual’s needs, strengths, and deficits—as well as actual or potential substantial harm, and any
ways the harm could be addressed without a guardianship. If after this “due diligence” analysis you
determine a guardianship is in fact needed as a last resort, aim to limit the scope of the order.

Specify Limits in Petition and Order
There are barriers to petitioning for limited guardianship. Some petition forms don’t provide for
it. Moreover, conditions change, and going back to court to petition again later for a modification
of the order may be at significant cost to—or simply unaffordable for—your client. Some judges
may not draft or approve limited orders, reasoning that a plenary order will give more flexibility
without coming back to court. But despite these very real barriers, apply the statutory language
concerning limited orders if possible.
• Use a good clinical assessment to clarify specific powers that should be retained
• Work with the court and bar to make petition and order forms acknowledge limitations. As
a start, using templates for limited orders79 in your court may work.

Seek Person's Participation in Decision-Making
Even though the guardian is a surrogate decision-maker, he or she should nonetheless consult
with and allow the individual to lead in decisions when possible. Ideally, the guardian is there as
a support, not as an authoritarian voice restricting self-determination.

Lawrence A. Frolik, Promoting Judicial Acceptance and Use of Limited Guardianship, Stetson Law Review (Vol. 31,
2002), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1348105.

77

Limited Guardianship of the Person, AARP Public Policy Institute, available at http://www.americanbar.org/content/dam/
aba/administrative/law_aging/Limited_Guardianship_of_the_Person_Chart.authcheckdam.pdf.

78

79
The form for the State of Rhode Island Petition for Limited Guardianship or Guardianship is available at http://sos.
ri.gov/documents/probate/PC2.3.pdf.
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• The UGPPA provides that “the guardian or conservator should always consult with [the
individual] to the extent feasible, when making decisions.”
• State laws frequently provide that a guardian must seek to maximize the participation of the
person in decision-making and be guided by the person’s values and preferences.
• Concepts of decision-making participation are embedded in court and guardian standards
of practice (National Probate Court Standards80 and National Guardianship Association
Standards of Practice81).

Develop Plan to Maximize Self Determination
Some state laws require guardians to formulate forward-looking plans both as a practical tool
and as a baseline of accountability for the courts. But even if a plan is not required, it is a good
practice. The NGA Standards of Practice require the guardian to develop “a person-centered
plan.” A plan should not only show anticipated actions and services over the upcoming period,
but the means by which the guardian will seek out and incorporate the person’s voice.

Reassess for Restoration or Modification
Periodically reassess whether conditions have changed and rights could be restored.82 Under
the NGA Standards, a guardian is to “assist the person under guardianship to develop or regain
the capacity to manage his or her personal and financial affairs;” and should “seek termination
or limitation of the guardianship: (A) When the person has developed or regained capacity . . .
(B) when less restrictive alternatives exist; and (C) when the person expresses the desire to
challenge the necessary of all or part of the guardianship” (Std #21).
A lawyer representing an individual in a restoration proceeding should:
• Thoroughly interview the person, seeking evidence of changes in abilities or circumstances
that would make guardianship unnecessary. Interview those close to the person as well.
• Review evidence from the initial determination. Perhaps it was insufficient, inaccurate or
overlooked at the time of the order.
• Ensure there is a solid clinical evaluation.
• Use evidence and testimony from third parties knowledgeable about the person’s abilities.
• Articulate plans for overcoming deficits with supports.
• Show that supports are in place or ready.
• Thoroughly prepare the individual for the hearing; and secure any needed accommodations.
• If full restoration is not possible, consider a plan to progressively restore rights.
National Probate Court Standards, National Center for State Courts, available at http://ncsc.contentdm.oclc.org/cdm/ref/
collection/spcts/id/240.

80

National Guardianship Association Standards of Practice, National Guardianship Association, available at http://www.
guardianship.org/documents/Standards_of_Practice.pdf.
81

82
Jenica Cassidy, State Statutory Authority for Restoration of Rights in Termination of Adult Guardianship, Bifocal (Vol. 34,
No. 6), American Bar Association Commission on Law and Aging, available at http://www.americanbar.org/publications/
bifocal/vol_34/issue_6_august2013/guardianship_restoration_of_rights.html.

Institute on Guardianship and Conservatorship
CLE Conference Oct. 11, 2019

73

Institute on Guardianship and Conservatorship
CLE Conference Oct. 11, 2019

74

Appendix – Illustrative Cases: Neil M.
My son, Neil M. (pseudonym), is a 31-year-old man with an intellectual disability, moderate apraxia of
speech, epilepsy and mental health concerns. He has had a full-time job for 9 years and owns his own
car and a home. Until recently he lived with his identical twin who also had a similar diagnosis and
worked at the same place. His brother died suddenly of complications of a seizure and NM now lives
alone. NM doesn’t read, write or do math but has been able to make good use of technology.
We have always worked to have NM be as independent as possible. We have done that by
developing what we call circles of support vs obtaining guardianship or conservatorship. The only
exception to this was his dad was payee for his Social Security. When NM obtained full time
employment, he no longer had a payee. Here are some of the things we have done to make this possible
Finances
Both my husband and I are listed on his bank accounts. This has allowed us to do online banking to help
him manage his finances. He and his brother also have established a relationship with their bank and
people are familiar with their needs. That relationship is strong that when NMs brother died a man
came through the line and introduced himself as J’s guy. That’s what J called him. He knew and so does
NM if there is a banking issue they go to “Their guy” at the bank and he will help. Because our names are
also on the account NM will often arrange a conference call so we can understand where help may be
needed.
Following the death of his brother (who died intestate) NM also worked with an attorney to set up a
will. His house was put in a trust with he and his dad as trustees. This was done because he now has a
very large asset and we didn’t want anyone taking advantage of that. His vehicles (he was gifted his
brother’s newer vehicle and already owned a small truck) are also co-owned by he and his dad. This was
done after a former banker tried to convince him to take a loan against his truck which was paid for.
Medical
Medical was initially taken care of by signing a release of information (ROI) form at providers’ offices and
occasionally having to do conference calls with their billing offices or the insurance providers. We also
had a health carepower of attorney that didn’t require him to be incapacitated to use. He is not able to
give diagnostic information, health history or dosages of medications.
This had worked very well until he was hospitalized with mental health concerns. We didn’t know
where he was for 2 days until his brother finally told and then the hospital refused to honor the power
of attorney and had him revoke it. For them to have accurate information and understand that he had
epilepsy and needed treatment for that I began faxing documents to the unit so they would have
accurate information. He finally agreed to speak with us 5 days later and we could correct some of the
misdiagnosis that had occurred. This made us begin to rethink how to make sure he gets the care he
needs
NM also needs accommodations at work that are related to his medical conditions. He has given
permission to multiple people to speak with me as we work through some of these more complex
issues, but he is not able to do an agency-based ROI so must do one with everyone which at times
becomes burdensome
(Continued on next page.)
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NM, both his parents and his sisters have sat down to talk about what would be the most effective
way to help support NM. His dad and I travel, and both of his sisters have jobs where they are not
always available. We have decided to ask for a very limited guardianship for mental health and
healthcare with all of us named. This way we are hoping to best supports his needs in the moment. One
sister is a physician and the other runs her own company so we feel we can cover his needs well. An
advantage that we have is that I have been trained in alternatives to guardianships and conservatorships
and know what can and can’t be done as a guardian and more importantly what NMs rights are. He will
be represented by an attorney who is skilled in the rights of those with disabilities. As a family, we hope
that this will help him continue to live his life with supports in place.
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Appendix – Illustrative Cases: Eric M
The case described below is an actual case. The description of the case was provided by Scott
FOO as counsel for Eric M.
Eric M. (pseudonym) is a 55-year-old man diagnosed with an intellectual disability. He has no
living immediate family, but for many years has lived in the same small town in Iowa in his own
apartment. He receives Supported Community Living services under the Medicaid HCBS
Intellectual Disability waiver, which pays for an agency to take him shopping and come to his
apartment a few hours per week to work with him on developing independent living skills like
cooking and cleaning. Eric subsists on EBT and SSI benefits which together cover his modest
expenses of rent, utilities, and food, with a little bit left over. He has a representative payee to
manage his SSI - a woman who previously worked for his agency provider and has become a
friend. He spends his days visiting with friends in the community and hanging out in a local store
where he knows the owner. He has a kidney condition that he takes medication for, and has a
nurse who visits him once a week to set his medication and take his vitals, paid for by Medicaid.
At some point, two local residents Eric had befriended visited him at his apartment. After their
visit, they retained an attorney to pursue plenary guardianship and conservatorship of Eric. The
petition did not state a basis for why guardianship/conservatorship were necessary, other than
Eric is diagnosed with ID, has no family, and it is in his “best interests” to have a
guardian/conservator appointed. It alleged that limited guardianship was not appropriate.
The actual reasons why their visit to Eric’s homemade petitioners decide Eric needed a
guardian/conservator, as determined through conversations with Eric and petitioners’ attorney:
•
•
•
•
•
•

They observed that he has a laptop with internet access and believed he may have been
watching pornography.
They went through his food and found several expired or moldy items, and noted that he has
mostly prepackaged or microwaveable food. They allegedly told Eric he has a poor diet and
that he needed to lose weight.
They went through his collection of DVDs and found some R-Rated movies that they thought
were too violent or sexually explicit, some of which they threw away.
They thought he was buying frivolous things with his money.
They were concerned about him going without showering and his apartment being messy.
They were concerned he was not taking his medication and that he might have undiagnosed
medical issues he is not attending to.

(Continued on next page.)
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Eric resisted the petition to appoint a guardian and conservator, and trial was set. Discovery and
negotiations dragged over several months and a couple continuances. During this period, Eric
decided to move to a different city 90 miles away to live with a friend’s family. This family had
known him many years and had a room available for him, which they agreed to rent to him
(necessary to preserve his SSI benefits at their existing level). He kept the same payee to manage
his SSI. Though petitioners objected to his move and alleged his friends might be taking
advantage of him, there was ample evidence the family was able to make sure all Eric’s needs
were met without a guardianship or conservatorship, and he was adamant he wanted to live with
them. The petitioners’ concern about Eric’s ability to take his medication as prescribed and keep
his doctor’s appointments were easily addressed by having Eric sign releases so the family could
accompany him to his appointments and communicate with his doctor.
With Eric established in a new city and all his needs met through less restrictive alternatives to
guardianship/conservatorship, the petitioners voluntarily dismissed their petition before trial.
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Appendix – Illustrative Cases: Bill S.
Iowa Guardianship & Conservatorship Reform Task Force, Reforming Iowa’s Guardianship And
Conservatorship System: Final Report 18 (2017)
The following case was described by a member of the Iowa Supreme Court’s Guardianship and
Conservatorship Reform Task Force who represented Bill S. (pseudonym) in a conservatorship

proceeding.

My client, Bill, is a 90‐year‐old man diagnosed with dementia. Prior to a recent move to a nursing home,
Bill had lived all his life on a farm. Bill talks in great detail about his farm and cattle operation …. He
derives a great deal of enjoyment from visiting with his custom‐hire farmer who takes care of Bill’s
cattle, with direction from Bill.
At the hearing on the conservatorship petition, the nursing‐home social worker testified that Bill suffers
from depression …, that his only joy in life is his farm and cattle operation, and that it is essential for his
mental, emotional, and physical well‐being that he remain involved in making decisions about those
matters. She testified that Bill had told her, “If they take away my cattle, I have nothing left to live for.”
She testified that Bill is unable to make, communicate, or carry out certain financial decisions … but he
seems fully capable of making decisions about his cattle and farm operation.
The petitioner argued that a “limited conservatorship is not appropriate because dementia is a
progressive disease, and we’ll just end up back in court when Bill’s decision‐making ability deteriorates.”
But in my opinion, if Bill is able to make certain decisions at this time—decisions that are essential for his
happiness and well‐being—then his rights as to these matters should not be taken away for
convenience’s sake. It is true that Bill will incur legal fees if his condition worsens to the extent a later
hearing is required, but he may well consider those fees money well spent.
In chambers following the hearing, the judge said that in his 30‐ year legal career, he had never been
asked to consider a limited conservatorship.
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IN THE IOWA DISTRICT COURT FOR xxxx COUNTY

IN THE MATTER OF THE

CPRxxxx

CONSERVATORSHIP OF [WARD]

ORDER APPOINTING LIMITED
CONSERVATOR

The Petition for Appointment of Conservator having come before the Court, and the
Court, having reviewed the Petition and other documents on record, and having heard
the statements of counsel and testimony in open hearing on the Petition with all
required parties being present and represented by counsel, FINDS:
A. There is clear and convincing evidence that the decision-making capacity of
[WARD] the proposed ward in this matter, is impaired to the extent he is unable to
make, communicate, or carry out important decisions concerning his property.
B. A conservator should be appointed to make, communicate, and carry out decisions
concerning [WARD]’s property subject to the limitations stated herein below.
C. Considering [WARD]’s functional limitations and considering the importance to him
of his involvement in his farming operations, this conservatorship shall be limited to
the extent that the Conservator will regularly consult with [WARD] about and give
due consideration to his opinion when making decisions relating to his farmland
and cattle.
D. [CONSERVATOR] is qualified to serve as conservator of [WARD]'s estate.
It is therefore ORDERED:
1. [CONSERVATOR] is is appointed conservator of Marvin’s estate.
2. [CONSERVATOR] will have all powers of a conservator as set forth in Iowa
law, giving due consideration to the advice and counsel of [WARD] concerning
his farmland and cattle.
3. The Clerk will issue letters of appointment to [CONSERVATOR] upon the filing of a
court officer’s oath and a surety bond for the amount of $________________.
4. All financial Powers of Attorney are revoked by this order.
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Appendix – Illustrative Cases: Mary M.
Mary M (pseudonym) was a young woman whose mother obtained guardianship of her shortly after she
turned 18. Mary had a kidney disorder that required her to adhere to a strict medication regimen to
maintain her health. The relationship between Mary and her mother had deteriorated by the time Mary
was in her early 20s, and their disagreements were interfering with her mother’s ability to be an
effective guardian. Mary petitioned to terminate the guardianship, or in the alternative, to have a family
friend that she got along with much better appointed as a successor guardian. After trial, the court
found that Mary did not have the kind of decision-making capacity that justified terminating her
guardianship completely. However, it was also apparent to the court from the evidence that keeping the
current guardian would not help Mary develop independence given the fraught relationship between
the two of them.
The court’s solution was to appoint the requested successor guardian, and to limit her to only making
decisions with respect to oversight of Mary’s adherence to her medical self-care and medication,
attending therapy, and helping her budget and saving money for her own apartment.
The resulting order is a model of how a limited guardianship should look. The court individually assessed
the protected person, took into account the areas in which she was independent or needed no
assistance versus those where she still lacked some capacity, and then tailored its order to her specific
circumstances while clearly limiting the extent of the guardian’s authority.
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IN THE IOWA DISTRICT COURT
IN AND FOR POLK COUNTY

IN

THE

]\LATTER

GIJARDIANSlllP

OF

THE

OF

8

8

PROBATE NO.

#

Oji])ER APPOINTING

i

LIMITING GUARDIANSHIP

&

SUCCESSOR

GUARDIAN

AND

On this 17th day of June, 20 16 this matter comes before the Court, the Court having

heardthematterandbeingfully advisedin thepremises,herebyentersthefollowingORDER:
1. T

is hereby removed as guardian of '

i. Ms.

will file

her Hlnalreport within 30 days of this order.

2. L

is appointedas limitedguardianof

3. The limited guardian's powers and duties shall include the following:
a. The guardian shall assist the ward in maintaining consistent therapy and
counseling services, follow-up with therapist's and counselor's recommendations,
and continue with those services until a therapist deems services are no longer

necessary.
b. The guardian shall have power to access and to obtain and to provide
authorizationto third parties to access and obtain all medical records and
information pertaining to the ward in existence now or any time in the future
including any health information protected by the Health Insurance Portability
and Accountability Act of1996(HIPAA).

c. The ward's money that is eamed from her employment should be independentof
any guardian, although the guardian should assist in preparing a budget and give
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CLERK OF DISTRICT COURT

guidance in assisting the ward in becoming independent in handling of her
finances.
4

Children and Families of Iowa should be named as the new payee of the ward's social
security benefits.

5

The ward shall continue to reside with Ms. S

and may live with Ms. B

ward so chooses. The ward shall continue to compensateMs. S

, if the

$400 per month for

rent and utilities as long as she continues to live in her home. However, Ms. S'

- shall

maintain the money in a separate account on behalf of the ward and not spend it. If the
ward proves that she has been med compliant over the next three months without relapse,
the monies shall be used by the ward with assistance from her guardian to locate
independent living within her budget. The guardian shall determine when this transition

shall occur after the three months of continual med compliance and regular follow up
with her therapist and counselor.
6

The guardian shall also take into consideration the ward's wishes and values in making
the aforementioned decisions to the extent the ward will not suffer illness, harm, or death,
or risk to her overall well-being.
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SESSION THREE
Guardianship & Conservatorship
Proceedings
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OPENING A GUARDIANSHIP OR CONSERVATORSHIP UNDER
HF 610: PROVISIONS REGARDING PROCEEDINGS*
Presentation Outline
Josephine Gittler** and Breanna Young ***
I. Petition
A. Filing of petition for adult guardianship or adult conservatorship
1.

HF 610 provides that “a person with an interest in the welfare of the adult”
may file a petition for appointment of a guardian or conservator for an adult.
[§ 633.556(1)]

2.

HF 610 repeals the current Probate Code provisions regarding voluntary
petitions permitting appointment of a guardian or conservator upon “petition
of the proposed ward, without further notice, if the proposed ward is other
than a minor under the age of fourteen years, provided the court determines
that such an appointment will inure to the best interest of the applicant.”
[§§ 633.557 and 633.572]

3.

However, HF 610 provides that “a person with an interest in the welfare of
the adult, which may include the adult who is the subject of the petition,”
can file a petition. (emphasis added) [§ 633.556(1)] Thus, HF 610 expressly
allows an adult to file a petition on the adult’s own behalf.

4.

A petition filed by an adult on the adult’s own behalf is subject to the
requirements of HF 610 pertaining to proceedings with respect to the
appointment of a guardian or conservator with one exception. The exception
is the provision of HF 610 regarding court appointment of counsel for a
respondent, which states that an adult respondent is entitled to counsel, and
that upon the filing of a petition, the court shall appoint an attorney to
represent the respondent. [§ 633.561(1)(a)] This provision does not apply to
a respondent who has filed a petition on the respondent’s own behalf.

*

© 2019 Institute on Guardianship and Conservatorship
Josephine Gittler is the Wiley B. Rutledge Professor of Law at the University of Iowa
College of Law. She served as the coordinator and reporter of the Iowa Supreme Court’s
Guardianship and Conservatorship Reform Task Force and is the Co-Director of the
Institute on Guardianship and Conservatorship.
***
Breanna Young is Special Counsel with the Davis Brown Law Firm in Des Moines. She
served on the Iowa Supreme Court’s Guardianship and Conservatorship Reform Task
Force.
**
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B. Filing of petition for minor conservatorship
1.

HF 610 provides that “a person with an interest in the welfare of the minor”
may file a petition for appointment of a conservator for a minor.
[§ 633.557(1)]

C. Contents of petition for adult guardianship and adult conservatorship:
1.

HF 610 provides the new requirement that a petition for appointment of a
guardian or conservator for an adult must contain a concise statement of the
“factual basis” for the petition that allegedly satisfies the substantive criteria
(basis) for opening a guardianship or conservatorship for an adult.
[§ 633.556(2)] HF 610 also specifically provides that the petition to appoint
a guardian or conservator must contain a brief description that make the
respondent “unable to communicate or carry out decisions concerning the
respondent’s financial affairs.” [§ 633.556(2)(8)]
Note: The substantive criteria for the appointment of a guardian for an adult
are: “The decision-making capacity of the respondent is so impaired that the
respondent is unable to care for the respondent’s safety, or to provide for
necessities such as food, shelter, clothing, or medical care without which
physical injury or illness may occur,” and “[t]he appointment of a guardian
is in the best interest of the respondent.” [§ 633.552]
The substantive criteria for the appointment of a conservator for an adult
are: “The decision-making capacity of the respondent is so impaired that the
respondent is unable to make, communicate, or carry out important
decisions concerning the respondent’s financial affairs,” and “[t]he
appointment of a conservator is in the best interest of the respondent.”
[§ 633.553]

2.

HF 610 expands the list of persons who must be included in the petition
beyond the list currently required by the Probate Code.
a. The name and address of the petitioner and the petitioner’s relationship to
the respondent and the name and address of the proposed guardian [or
conservator] and the reason the proposed guardian [or conservator] should
be selected. [§§ 633.556 (4) & (5)(a)] Note: the listing of the proposed
conservator as well as the proposed guardian appears to have been omitted
in error.
b. The name and address, to the extent known, of the following also must be
listed:
○ Any spouse of the respondent. [§ 633.556(5)(b)]
○ Any adult children of the respondent. [§ 633.556(5)(c)]
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○ Any parents of the respondent. [§ 633.556(5)(d)]
○ Any adult who has had the primary care of the respondent or with whom
the respondent has lived for at least six months prior to the filing of the
petition, or any institution or facility where the respondent has resided
for at least six months prior to the filing of the petition. [§ 633.556(5)(e)]
○ Any legal representative or representative payee of the respondent.
[§ 633.556(5)(f)]
○ Any person designated as an attorney in fact in a durable power of
attorney for health care, or any person designated as an agent in a
durable power of attorney. [§ 633.556(5)(g)]
3.

HF 610 also provides that any other persons who may have an interest in the
proceedings may be listed in an affidavit attached to the petition.
[§ 633.556(6)] The Code defines an affidavit as “a written declaration made
under oath without notice to the adverse party before any party authorized to
administer oaths within or without the state.” [§ 622.85]

D. Contents of petition for minor conservatorship
1.

HF 610 provides the new requirement that the petition must contain a
concise statement of the “factual basis” for the petition that allegedly
satisfies the substantive criteria for the appointment of a conservator.
[§ 633.557(2)]
Note: The substantive criteria for the appointment of a conservator for a
minor is: “The minor has funds or other property requiring management or
protection that otherwise cannot be provided,” or “[t]he minor has or may
have financial affairs that may be put at unreasonable risk or hindered
because of the minor’s age,” or “[a] conservator is needed to obtain or
provide funds or other property.” [§ 633.554]

2.

HF 610 expands the list of persons who must be listed in the petition. It
provides that the following must be listed:
○ The minor’s name, age, and address. [§ 633.557(3)(a)]
○ The name and address of the petitioner and the petitioner’s relationship
to the minor. [§ 633.557(3)(b)]
○ The name and address of the proposed conservator and the reason the
proposed conservator should be selected. [§ 633.557(3)(c)]
○ If the petitioner or the proposed conservator is not the parent or parents
having legal custody of the minor, the name and address, to the extent
known, of the following:
– The parent or parents having legal custody of the minor.
[§ 633.557(3)(d)(1)]
– Any adult who has had primary care of the minor or with whom the
minor has lived for at least 6 months prior to the filing of the
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petition, or any institution or facility where the minor has resided for
at least 6 months prior to the filing of the petition.
[§ 633.557(3)(d)(2)]
II. Notice to Respondent
A. Notice to adult respondent
1.

HF 610 requires that a respondent be served notice of the petition and the
hearing on the petition in the manner of an original notice. [§ 633.558 (1)]
Notice to the attorney representing the respondent, if any, is notice to the
respondent. [§ 633.558(1)]

2.

HF 610 requires notice to be served on “other known persons listed in the
petition in a manner prescribed by the court, which may be notice by mail in
accordance with the Iowa Rules of Civil Procedure.” [§ 633.558(2)]

3.

HF 610 requires that notice to anyone other than the respondent state that the
recipient “may request to receive notice of the petition and other proceedings
and the manner of such registration.” [§ 633.558(3)]

B. Notice for minor respondent
1.

HF 610 requires that a minor respondent be served notice of the petition and
the hearing on the petition in the manner of the original notice. Notice to the
attorney representing the respondent, if any, is notice to the respondent.
[§ 633.559(1)]

2.

HF 610 requires notice to be served to the known parent or parents listed in
the petition in accordance with the Iowa Rules of Civil Procedure.
[§ 633.559(2)]

3.

HF 610 requires that notice to be served on other known persons listed in the
petition in the manner prescribed by the court, which may be notice by mail.
[§ 633.559(3)]

4.

HF 610 requires that notice to anyone other than the respondent state that the
recipient may request to receive notice of the petition and of the proceedings,
and the manner of such registration. [§ 633.559(4)]

III. Notification to Respondent of Right to Representation by Counsel and
Guardianship and Conservatorship Powers
A. Notification of respondent of right to representation by counsel
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1.

HF 610 requires that an adult respondent be given written notice of the
respondent’s right to representation by counsel and the potential deprivation
of the respondent’s civil rights. HF 610 further provides that the written notice
shall state that the respondent may be represented by respondent’s own
attorney rather than a court-appointed attorney. [§ 633.570(3)]

2.

Notice is required to be served upon an adult respondent with the notice of the
filing of the petition in accordance with section 633.635(2). [§ 633.570(3)]

3.

Notice is required to be served on a minor respondent with the notice of the
filing of the petition in accordance with section 633.559. [§ 633.570(3)]

B. Notification to respondent of guardian’s powers
1.

In a proceeding for the appointment of a guardian for an adult, HF 610
requires that the adult be given written notice of the powers that a guardian
may exercise without court approval. [§ 633.570] These powers include:
○
○
○
○
○
○
○
○
○

○

2.

Making decisions regarding the care, maintenance, health, education, welfare, and safety
of the protected person except as otherwise limited by the court. [§ 633.635(2)(a)]
Establishing the protected person’s permanent residence except as limited by subsection
3. [§ 633.635(2)(b)]
Taking reasonable care of the protected person’s clothing, furniture, vehicle, other
personal effects, and companion animals, assistive animals, assistance animals, and
service animals. [§ 633.635(2)(c)]
Assisting the protected person in developing maximum self-reliance and independence.
[§ 633.635(2)(d)]
Consenting to and arranging for medical, dental, and other health care treatment and
services for the protected person except as otherwise limited by subsection 3.
[§ 633.635(2)(e)]
Consenting to and arranging for other needed professional services for the protected
person. [§ 633.635(2)(f)]
Consenting to and arranging for appropriate training, educational, and vocational services
for the protected person. [§ 633.635(2)(g)]
Maintaining contact, including through regular visitation with the protected person if the
protected person does not reside with the guardian. [§ 633.635(2)(h)]
Making reasonable efforts to identify and facilitate supportive relationships and
interactions of the protected person with family members and significant other persons.
The guardian may place reasonable time, place, or manner restrictions on
communication, visitation, or interaction between the adult protected person and another
person except as otherwise limited by subsection 3. [§ 633.635(2)(i)]
Any other powers or duties the court may specify. [§ 633.635(2)(j)]

In a proceeding for the appointment of a guardian for an adult, HF 610
likewise requires that the adult be given written notice of the powers that a
guardian may exercise only with court approval. [§ 633.570] These powers
include:
○

Changing, at the guardian’s request, the protected person’s permanent residence to a
nursing home, other secure facility, or secure portion of a facility that restricts the
protected person’s ability to leave or have visitors, unless advance notice of the change
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○

○

was included in the guardian’s initial care plan that was approved by the court. In an
emergency situation, the court shall review the request for approval on an expedited
basis. [§ 633.635(3)(a)]
Consenting to the following:
– (1) The withholding or withdrawal of life-sustaining procedures from the protected
person in accordance with chapter 144A or 144D.
– (2) The performance of an abortion on the protected person.
– (3) The sterilization of the protected person. [§ 633.635(3)(b)]
Denying all communication, visitation, or interaction by a protected person with a person
with whom the protected person has expressed a desire to communicate, visit, or interact
or with a person who seeks to communicate, visit, or interact with the protected person. A
court shall approve the denial of all communication, visitation, or interaction with another
person only upon a showing of good cause by the guardian. [§ 633.635(3)(c)]

C. Notification to respondent of conservator’s powers
1.

HF 610 requires that an adult respondent receive written notification of the
powers that a conservator may exercise without court approval pursuant to
Iowa Code section 633.646. [§ 633.570(2)] However, HF 610 repealed section
633.646.

2.

HF 610 requires that an adult respondent receive written notification of the
powers that a conservator may exercise only with court approval. [§
633.570(2)] These powers include:
○
○

○
○
○
○
○
○

Invest the protected person’s assets consistent with section 633.123. [§ 633.642(1)]
Make gifts on the protected person’s behalf from conservatorship assets to persons or
religious, educational, scientific, charitable, or other nonprofit organizations to whom or
to which such gifts were regularly made prior to the conservator’s appointment; or on a
showing that such gifts would benefit the protected person from the perspective of gift,
estate, inheritance, or other taxes. No gift shall be allowed which would foreseeably
prevent adequate provision for the protected person’s best interest. [§ 633.642(2)]
Make payments consistent with the conservator’s plan described above directly to the
protected person or to others for the protected person’s education and training needs. [§
633.642(3)]
Use the protected person’s income or assets to provide for any person that the protected
person is legally obligated to support. [§ 633.642(4)]
Compromise, adjust, arbitrate, or settle any claim by or against the protected person or
the conservator. [§ 633.642(5)]
Make elections for a protected person who is the surviving spouse as provided in sections
633.236 and 633.240. [§ 633.642(6)]
Exercise the right to disclaim on behalf of the protected person as provided in section
633E.5. [§ 633.642(7)]
Sell, mortgage, exchange, pledge, or lease the protected person’s real and personal
property consistent with subchapter VII, part 6 of this chapter regarding sale of property
from a decedent’s estate. [§ 633.642(8)]

IV. Counsel and Court Visitor (Guardian ad litem)
HF 610 contains new provisions relating to the appointment and role of counsel for
the respondent in guardianship and conservatorship proceedings. HF 610 also
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contains new provisions relating to the appointment and role of guardian ad litem
including substituting the term “court visitor” for the term “guardian ad litem.”
A. Existing law and practice
1.

The existing Probate Code recognizes that the respondent has a
constitutionally protected due process guarantee of the right to counsel. The
Probate Code currently provides that if the respondent is an adult and is not
the petitioner, upon the filing of a guardian or conservator petition, “the
court shall appoint an attorney to represent the proposed ward.”
[§§ 633.561(1)(a) and 633.575(1)(a)] The Probate Code also currently
provides that if the proposed ward is either a minor or an adult under a
standby petition, “the court shall determine whether, under the
circumstances of the case, the proposed ward is entitled to representation.”
[§§ 633.561(1)(b) & 633.575(1)(b)] The Probate Code further currently
provides that the court “may discharge the attorney appointed by the court if
it appears … that the ward has privately retained an attorney who has filed
an appearance on behalf of the proposed ward.” [§§ 633.561(1)(e) and
633.575(1)(e)]

2.

It is not uncommon for an attorney to be appointed as a guardian ad litem in
a proceeding for appointment of a guardian or conservator. However, the
role of the attorney acting as counsel for the respondent is separate and
distinct from that of an attorney acting as guardian ad litem. As the Iowa
Supreme Court has stated, the attorney acting as the counsel for respondent
“advances the wishes of the ward,” and the attorney acting as a guardian ad
litem “advocates for the best interests of the ward.” 1 A conflict of interest
can be created when a court-appointed attorney plays both the role of
counsel and the role of guardian ad litem.

3.

The Iowa Guardianship and Conservatorship Study’s review of numerous
case files revealed that it was often unclear whether a court-appointed
attorney had acted as the counsel for the respondent, acted as a guardian ad
litem or played a combination of these roles. 2 Significant confusion appears
to exist as to when counsel for a respondent should be appointed, when a
guardian ad litem should be appointed, and the distinction between their
respective roles. 3

B. Appointment and role of counsel for respondent
1.

HF 610 does not alter the existing Probate Code requirements regarding
court appointment of counsel for an adult respondent in a guardianship or
conservatorship proceeding, but it does clarify the role of counsel. HF 610
states that the attorney representing the respondent in a conservatorship
proceeding shall “[a]dvocate for the wishes of the respondent to the extent
those wishes are reasonably ascertainable,” and “[i]f the respondent’s
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wishes are not reasonably ascertainable, the attorney shall advocate for the
least restrictive alternative consistent with respondent’s best interests.”
[§ 633.561(4)(b)]
2.

In addition, HF 610 provides that counsel has the following duties:
○ Personally interview respondent, and ensure respondent has been advised
of nature and purpose of proceeding and of respondent’s rights in
proceeding. [§§ 633.561(4)(a), (c) & (d)]
○ File a report stating whether there is a return on file showing proper
service on respondent, and that specific compliance with the above
requirements have been met or stating inability to comply due to
respondent’s condition. [§ 633.561(4)(e)]
○ Ensure the procedures conform to Iowa statutory and due-process
requirements. [§ 633.561(4)(f)]
○ If an order of appointment is entered, inform respondent of the effects of
the order appointing the conservator. [§ 633.561(5)(a)]
○ If an order of appointment is entered, advise the respondent of his or her
right to petition to modify or terminate, and the rights that he or she
retains. [§§ 633.561(5)(b) & (c)]

C. Appointment and role of court visitor (formerly known as guardian ad litem).
1.

HF 610 substitutes the term “court visitor” for the term “guardian ad
litem.” 4 This was done to because lay people tend to confuse the terms
“guardian ad litem” and “guardian.” This also was done because the term
“guardian ad litem” is now used not only in connection with guardianship
and conservatorship proceedings but also in other types of proceedings, with
the role of the guardian ad litem varying depending on the type of
proceeding. 5

2.

HF 610, unlike the current Iowa Code, expressly provides that the court may
appoint a court visitor if such appointment would be in the best interests of
the respondent. [§ 633.562(1)] The appointment of a court visitor is not
mandatory; rather, the court has discretion as to whether to appoint a court
visitor. The purpose of this provision is to ensure that if needed and
appropriate, the court has an independent source of information about
whether to appoint a guardian or conservator, whom the court should
appoint as guardian or conservator, and what authority and powers the court
should grant the guardian or conservator.

3.

HF 610 specifies that the court “may appoint any qualified person as a court
visitor.” [§ 633.562(1)] Thus, the court may appoint persons with a variety
of qualifications and backgrounds, depending upon the type of investigation
needed by the court. In some cases, this may be an attorney, but in other
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cases, this may be a person with a background in a discipline other than law,
such as social work, psychology, or the health sciences.
4.

However, HF 610 prohibits an attorney appointed as a court visitor from
serving as the attorney representing the respondent. [§ 633.562(2)] As stated
previously, the court visitor and the attorney representing the respondent
have different roles that may conflict.

5.

HF 610 spells out in detail the duties of the court visitor, including the
following:
3. Unless otherwise enlarged or circumscribed by the court, the duties of a court visitor
with respect to the respondent shall include all of the following:
a. Conducting an initial in-person interview with the respondent.
b. Explaining to the respondent the substance of the petition, the purpose and effect of
the guardianship or conservatorship proceeding, the rights of the respondent at the
hearing, and the general powers and duties of a guardian or conservator.
c. Determining the views of the respondent regarding the proposed guardian or
conservator, the proposed guardian’s or conservator’s powers and duties, and the scope
and duration of the proposed guardianship or conservatorship.
4. In addition, if directed by the court, the court visitor shall:
a. Interview the petitioner, and if the petitioner is not the proposed guardian or
conservator, interview the proposed guardian or conservator.
b. Visit, to the extent feasible, the residence where it is reasonably believed that the
respondent will live if the appointment of a guardian or conservator is made.
c. Make any other investigation the court directs including but not limited to
interviewing any persons providing medical, mental health, educational, social, and
other services to the respondent. [§ 633.562(3) & (4)]

6.

HF 610 requires the court to submit a written report to the court containing
the following:
a. A recommendation regarding the appropriateness of a limited guardianship for the
respondent, including whether less restrictive alternatives are available.
b. A statement of the qualifications of the guardian together with a statement of whether
the respondent has expressed agreement with the appointment of the proposed guardian
or conservator.
c. Any other matters the court visitor deems relevant to the petition for guardianship or
conservatorship and the best interests of the respondent.
d. Any other matters the court directs. [§ 633.562(5)]

V. Hearing Requirements
A. Current law and practice
1.

A hearing on a guardianship or conservatorship petition is an essential part
of the procedural due process to which the respondent to the petition is
entitled. Nevertheless, the Iowa Guardianship and Conservatorship Study,
involving the review of over 4,000 guardianship and conservatorship case
files, discovered many files in which there was neither a record of a hearing
nor a record of a waiver of the hearing by the respondent. 6 The judicial
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branch has acknowledged that in 2018 “[d]istrict courts currently hold a
hearing on the initial guardianship petition in 25.0% of adult guardianship
cases,” 7 and there is no reason to believe that the percentage of hearings in
adult and minor conservatorship cases is higher. Moreover, the Report of the
Iowa Supreme Court’s Guardianship and Conservatorship Reform Task
Force indicated that there were concerns about problematic hearing
practices. 8
2.

While the current Probate Code currently provide that the Rules of Civil
Procedure apply to hearings on petitions for guardianships and
conservatorships, the Probate Code does not set forth specific statutory
requirements with respect to the conduct of such hearings. [§§ 633.555 and
633.569]

B. HF 610 hearing requirements
In contrast to the existing Probate Code, HF 610 delineates a series of specific
requirements for hearings on guardianship and conservatorship petitions.
[§ 633.560] It provides:
1.

The court shall fix the time and place of a hearing on the petition and must
prescribe “a time not less than twenty days after the notice is served unless
the court finds there is good cause shown not to shorten the period to less
than twenty days pursuant to section 633.40.” [633.560(1)] The court must
also prescribe “the manner of service of the notice of such hearing pursuant
to section 633.40.” [633.560(1)]

2.

A respondent has a right to be present at a hearing on the petition and at
hearings at all stages of the proceeding, and the court must make reasonable
accommodations to enable the attendance of the respondent. The court may
waive the respondent’s attendance for good cause shown, but a record of the
reason for the respondent’s nonattendance must be made. [§ 633.560(2)]

3.

The court shall require the attendance of the proposed guardian or
conservator and the court visitor, if any, at the hearing on the petition but
may excuse their presence for good cause shown. [§ 633.560(3) & (4)]

4.

Any person with an interest in the welfare of the respondent may apply to
the court for permission to participate in the hearing on the petition as well
as other proceedings, and the court may grant the request if it finds that
participation in the respondent’s best interest. [§ 633.560(5)]

5.

A complete record must be made of the hearing. [§ 633.560(6)] The purpose
of this requirement is to promote transparency in proceedings and make
appeals possible. [§ 633.560(6)]
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VI. Standby Petitions and Emergency Petitions
A. Standby petition
1.

The existing Probate Code currently authorizes a voluntary petition for
appointment of a guardian or conservator for an adult. or a conservator for a
minor on a standby basis. [§§ 633.560, 633.591, 633.591A]

2.

HF 610 retains these provisions for standby petitions.

B. Emergency petition for appointment of temporary guardian or conservator
1. The application for an emergency appointment of a guardian or conservator
must include the following: the name and address of the respondent, the name
and address of the proposed guardian or conservator and the reason the
proposed guardian or conservator should be selected.
2. The existing Probate Code currently provides that “[a] temporary guardian
may be appointed, but only after a hearing on such notice, and subject to such
conditions, as the court shall prescribe.” [§ 633.558] However, the current
provision does not state the substantive criteria appointment of a temporary
guardian or conservator, nor does it state the procedures to be followed with
respect to such an appointment.
3. HF 610 authorizes the court to appoint a temporary guardian or conservator on
an emergency basis without the due process otherwise required for
appointment of a guardian or conservator, but spells out the requirements for
such a temporary emergency guardianship or conservatorship. [§ 633.569]
4. HF 610 provides that the court may issue an ex parte order appointing a
temporary guardian only to prevent immediate or irreparable harm to the
respondent, only when there is not sufficient time to file a petition and hold a
hearing that otherwise would be required, and only if there is reason to believe
that the basis for appointment of a guardian or conservator exists in
accordance with other applicable provisions. [§ 633.569(3)]
5. While the court may establish a temporary emergency guardianship or
conservatorship without due process that would otherwise be required, HF
610 requires that notice of a petition for the appointment must be given to the
respondent, the respondent’s attorney, and any other person the court
determines should receive notice. If an ex parte order is issued, an adult
respondent may file a request for a hearing, and if the respondent is a minor,
the minor, a parent with legal custody of a minor, or any other person with
legal custody of the minor may file a written request for a hearing that must be
held on an expedited basis. [§§ 633.569(4) & (5)]
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6. Under HF 610, the powers granted to the temporary guardian or conservator
in the court’s ex parte order must be limited to those necessary to address the
emergency situation that necessitate the guardian or conservator’s
appointment, and the court’s order expires within thirty days. [§§ 633.569(6)
& (7)]
VII. Forms
A. The appendix to the outline contains the following model forms:
1.

Model Form One: Petition for Appointment of Guardian and Adult
Respondent

2.

Model Form Two: Petition for Appointment of Conservator for Adult
Respondent

3.

Model Form Three: Petition for Appointment of Conservator for Minor
Respondent

4.

Model Form Four: Notification to Adult Respondent of Right to Counsel and
Powers of Guardian

5.

Model Form Five: Notification to Adult Respondent of Right to Counsel and
Powers of Conservator

6.

Model Form Six: Notification to Minor Respondent of Right to Counsel and
Powers of Conservator

Endnotes
1

Estate of Leonard ex rel. Palmer v. Swift, 656 N.W.2d 132,142 (Iowa 2003). See In re Fagen,
909 N.W.2d 443 (table)(Iowa Ct. App. 2017).
2
IOWA GUARDIANSHIP & CONSERVATORSHIP REFORM TASK FORCE, REFORMING IOWA’S
GUARDIANSHIP AND CONSERVATORSHIP SYSTEM: FINAL REPORT (2017) (hereinafter, “TASK
FORCE REPORT,”) at 27.
3
Id.; see, e.g., In re Fagen, 909N.W.2d 443 (Iowa Ct. Appeals 2017).
4
Id.
5
Id.
6
TASK FORCE REPORT, supra note 2, at 26-27.
7
Legislative Services Agency, Fiscal Services Division, Fiscal Note, HF 610. Guardianship and
Conservatorship, Adult (LSB 1065 HV) (Mar. 11, 2019).
8
TASK FORCE REPORT, supra note 2, at 27.
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SESSION THREE:
Guardianship & Conservatorship
Proceedings
APPENDIX
• Model Form One: Petition for Appointment of Guardian for Adult
Respondent
• Model Form Two: Petition for Appointment of Conservator for
Adult Respondent
• Model Form Three: Petition for Appointment of Conservator for
Minor Respondent
• Model Form Four: Notification to Adult Respondent of Right to
Counsel and Powers of Guardian
• Model Form Five: Notification to Adult Respondent of Right to
Counsel and Powers of Conservator
• Model Form Six: Notification to Minor Respondent of Right to
Counsel and Powers of Conservator
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APPENDIX
MODEL FORM ONE
PETITION FOR APPOINTMENT OF
GUARDIAN FOR ADULT RESPONDENT
IN THE IOWA DISTRICT COURT IN AND FOR _____________COUNTY
Court File No. _________________
GUARDIANSHIP OF ___________________

PETITION FOR APPOINTMENT OF
GUARDIAN FOR ADULT RESPONDENT

1. I am a person with an interest in the welfare of the above-named respondent. My name,
address, and relationship to the respondent are:

2.

The respondent’s name and address are:

3. The respondent’s decision-making capacity is so impaired that the respondent is unable to care
for the respondent’s safety, or to provide for necessities such as food, shelter, clothing, or medical care
without which physical injury or illness may occur. The appointment of a guardian is in the respondent’s
best interest. A brief description of the factual basis for this Petition is:

4. A brief description of the respondent’s alleged functional limitations that make the respondent
unable to communicate or carry out important decisions concerning the respondent’s financial affairs is:

5. A brief description of why there is no less-restrictive alternative to the appointment of a
guardian is:

6.

The name and address, to the extent known, of the following persons are set forth below.

a.

The name and address, to the extent known, of the proposed guardian, and the reason the
proposed guardian should be selected, are:

b. The name and address, to the extent known, of any spouse of the respondent are:

c. The name and address, to the extent known, of any parents of the respondent are:

d. The name and address, to the extent known, of any person designated as an attorney in fact in
a durable power of attorney for health care which is valid under Iowa Code Chapter 144B, or
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any person designated as an agent in a durable power of attorney which is valid under Iowa
Code Chapter 633B, are:

e. The name and address, to the extent known, of any legal representative or representative payee
are:

f.

The name and address, to the extent known, of any adult who has had the primary care of the
respondent or with whom the respondent has lived for at least six months prior to the filing of
the petition, or any institution or facility where the respondent has resided for at least six
months prior to the filing of the petition, is:

7. Additional persons who may have an interest in this proceeding (are/are not) listed in an
affidavit attached to this Petition. Additional information relevant to this proceeding (is/is not) listed in an
affidavit attached to this Petition.
8.

A professional evaluation (is/is not) being filed in this proceeding.

9. The respondent who is an adult is hereby notified as follows: IN A PROCEEDING FOR THE
APPOINTMENT OF A GUARDIAN FOR YOU, YOU HAVE A RIGHT TO BE REPRESENTED BY
AN ATTORNEY AND YOU HAVE THE RIGHT TO BE NOTIFIED OF THE ACTIONS THAT A
COURT-APPOINTED GUARDIAN CAN TAKE ON YOUR BEHALF SINCE THIS ACTION
INVOLVES A POTENTIAL DEPRIVATION OF YOUR CIVIL RIGHTS. FOR FURTHER
INFORMATION CONCERNING YOUR RIGHT TO BE REPRESENTED BY AN ATTORNEY AND
POTENTIAL DEPRIVATION OF CIVIL RIGHTS, PLEASE REFER TO THE ORIGINAL NOTICE
WHICH ACCOMPANIES THIS PETITION.
Wherefore, I respectfully request that the Court enter an Order setting a hearing on this Petition and
prescribing notice of this Petition and notice of the hearing, and upon the hearing, enter a further Order
appointing the above-named proposed guardian as guardian for the respondent.
I have read this petition, and I certify under penalty of perjury and pursuant to the laws of the
State of Iowa that the preceding statements made in this petition are true and correct.
Date:_________________________
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APPENDIX
MODEL FORM TWO
PETITION FOR APPOINTMENT OF
CONSERVATOR FOR ADULT RESPONDENT
IN THE IOWA DISTRICT COURT IN AND FOR _____________COUNTY
Court File No. _________________
CONSERVATORSHIP OF __________________

PETITION FOR APPOINTMENT OF
CONSERVATOR FOR ADULT RESPONDENT

1. I am a person with an interest in the welfare of the above-named respondent. My name,
address, and relationship to the respondent are:

2.

The respondent’s name and address are:

3. The respondent’s decision-making capacity is so impaired that the respondent is unable to
make, communicate, or carry out important decisions concerning the respondent’s financial affairs. The
appointment of a conservator is in the respondent’s best interest. A brief description of the factual basis for
this Petition is:

4. A brief description of the respondent’s alleged functional limitations that make the respondent
unable to communicate or carry out important decisions concerning the respondent’s financial affairs is:

5. A brief description of why there is no less-restrictive alternative to the appointment of a
conservator is:

6.

The name and address, to the extent known, of the following persons are set forth below.

a.

The name and address, to the extent known, of the proposed conservator, and the reason the
proposed conservator should be selected, are:

b. The name and address, to the extent known, of any spouse of the respondent are:

c. The name and address, to the extent known, of any adult children of the respondent are:

d. The name and address, to the extent known, of any parents of the respondent are:
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e. The name and address, to the extent known, of any person designated as an attorney in fact in
a durable power of attorney for health care which is valid under Iowa Code Chapter 144B, or
any person designated as an agent in a durable power of attorney which is valid under Iowa
Code Chapter 633B, are:

f.
e. The name and address, to the extent known, of any legal representative or representative payee
are:

f.

The name and address, to the extent known, of any adult who has had the primary care of the
respondent or with whom the respondent has lived for at least six months prior to the filing of
the petition, or any institution or facility where the respondent has resided for at least six months
prior to the filing of the petition, is:

7.

Information about the protected person’s assets is:

a.

The estimated present value of the real estate owned or to be owned by the respondent is:

$
b.

The estimated present value of personal property owned or to be owned by the respondent is:

$
c.

The estimated gross annual income of the respondent is:

$
8. Additional persons who may have an interest in this proceeding (are/are not) listed in an
affidavit attached to this Petition. Additional information relevant to this proceeding (is/is not) listed in an
affidavit attached to this Petition.
9.

A professional evaluation (is/is not) being filed in this proceeding.

10. The respondent who is an adult is hereby notified as follows: IN A PROCEEDING FOR THE
APPOINTMENT OF A CONSERVATOR FOR YOU, YOU HAVE A RIGHT TO BE REPRESENTED
BY AN ATTORNEY AND YOU HAVE THE RIGHT TO BE NOTIFIED OF THE ACTIONS THAT A
COURT-APPOINTED CONSERVATOR CAN TAKE ON YOUR BEHALF SINCE THIS ACTION
INVOLVES A POTENTIAL DEPRIVATION OF YOUR CIVIL RIGHTS. FOR FURTHER
INFORMATION CONCERNING YOUR RIGHT TO BE REPRESENTED BY AN ATTORNEY AND
POTENTIAL DEPRIVATION OF CIVIL RIGHTS, PLEASE REFER TO THE ORIGINAL NOTICE
WHICH ACCOMPANIES THIS PETITION.
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Wherefore, I respectfully request that the Court enter an Order setting a hearing on this Petition and
prescribing notice of this Petition and notice of the hearing, and upon the hearing, enter a further Order
appointing the above-named proposed conservator as conservator for the respondent.
I have read this petition, and I certify under penalty of perjury and pursuant to the laws of the
State of Iowa that the preceding statements made in this petition are true and correct.
Date:_________________________
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APPENDIX
MODEL FORM THREE
PETITION FOR APPOINTMENT OF
CONSERVATOR FOR MINOR RESPONDENT
IN THE IOWA DISTRICT COURT IN AND FOR _____________COUNTY
Court File No. _________________
CONSERVATORSHIP OF ___________

PETITION FOR APPOINTMENT OF
CONSERVATOR FOR MINOR RESPONDENT

1. I am a person with an interest in the welfare of the above-named minor. My name, address,
and relationship to the minor are:

2.

The minor’s initials, age, and address are:

3. The proposed conservator’s name and address, and the reason the proposed conservator should
be selected, are:

4. The minor has funds or other property requiring management or protection that otherwise
cannot be provided, or the minor has or may have financial affairs that may be put at unreasonable risk or
hindered because of the minor’s age. The appointment of a conservator would be in the minor’s best interest.
A brief description of the factual basis for this Petition is:

5. The petitioner or proposed conservator (is/is not) the parent or parents having legal custody of
the minor. If the petitioner or proposed conservator is not the parent or parents having legal custody of the
minor, then:
a.

The name and address, to the extent known, of the parent or parents having legal custody of
the minor are:

b.

The name and address of any adult who has had the primary care of the minor or with whom
the minor has lived for at least six months prior to the filing of the petition, or any institution
or facility where the minor has resided for at least six months prior to the filing of this Petition,
are:
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7. The respondent who is a minor is hereby notified as follows: IN A PROCEEDING FOR THE
APPOINTMENT OF A CONSERVATOR FOR YOU, YOU MAY HAVE A RIGHT TO BE
REPRESENTED BY AN ATTORNEY AND YOU HAVE THE RIGHT TO BE NOTIFIED OF THE
ACTIONS THAT A COURT-APPOINTED CONSERVATOR CAN TAKE ON YOUR BEHALF. FOR
FURTHER INFORMATION ABOUT REPRESENTATION BY AN ATTORNEY, PLEASE REFER TO
THE ORIGINAL NOTICE WHICH ACCOMPANIES THIS PETITION.
Wherefore, I respectfully request that the Court enter an Order setting a hearing on this Petition and
prescribing notice of this Petition and notice of the hearing, and upon the hearing, enter a further Order
appointing the above-named proposed conservator as conservator for the minor.
I have read this petition, and I certify under penalty of perjury and pursuant to the laws of the
State of Iowa that the preceding statements made in this petition are true and correct.
Date:_________________________
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APPENDIX
MODEL FORM FOUR
NOTIFICATION TO ADULT
RESPONDENT OF RIGHT TO COUNSEL
AND POWERS OF GUARDIAN
Note: It is recommended that this form be attached to the original notice to the respondent.
Alternatively, it might be incorporated into the notice.
IN THE IOWA DISTRICT COURT IN AND FOR _____________COUNTY
Court File No. _________________
GUARDIANSHIP OF ___________________

NOTIFICATION TO ADULT
RESPONDENT OF RIGHT TO COUNSEL
AND POWERS OF GUARDIAN

The respondent, who is an adult, is hereby notified as follows:

1. THE APPOINTMENT OF A GUARDIAN FOR YOU INVOLVES A
POTENTIAL DEPRIVATION OF YOUR CIVIL RIGHTS. IN THE PROCEEDING
OF AN APPOINTMENT FOR A GUARDIAN FOR YOU, YOU ARE ENTITLED
TO REPRESENTATION BY AN ATTORNEY AND TO BE PERSONALLY
PRESENT AT ALL PROCEEDINGS. THE COURT SHALL APPOINT AN
ATTORNEY FOR YOU AND IF YOU ARE INDIGENT THE APPOINTMENT OF
SUCH AN ATTORNEY MAY BE AT THE COUNTY’S EXPENSE. YOU MAY BE
REPRESENTED BY YOUR OWN ATTORNEY AT YOUR EXPENSE RATHER
THAN AN ATTORNEY APPOINTED BY THE COURT.
2. The actions that a guardian may take on your behalf [powers that a guardian may exercise]
without court approval are : making decisions regarding the care, maintenance, health, education, welfare,
and safety of the protected person except as otherwise limited by the court; establishing the protected
person’s permanent residence except as limited by Iowa Code §633.635(3); taking reasonable care of the
protected person’s clothing, furniture, vehicle, other personal effects, companion animals, assistive animals,
assistance animals, and service animals; assisting the protected person in developing maximum self-reliance
and independence; consenting to and arranging for medical, dental, and other health-care treatment and
services for the protected person except as otherwise limited by Iowa Code §633.635(3); consenting to and
arranging for other needed professional services for the protected person; consenting to and arranging for
appropriate training, educational, and vocational services for the protected person; maintaining contact,
including through regular visitation with the protected person, if the protected person does not reside with
the guardian; making reasonable efforts to identify and facilitate supportive relationships and interactions
of the protected person with family members and significant other persons, and placing reasonable time,
place, or manner restrictions on communication, visitation, or interaction between the protected person and
another person except as otherwise limited by Iowa Code §633.635(3); and any other powers or duties the
court may specify.
3. The actions that a guardian may take on your behalf [powers that a guardian may exercise]
only with court approval are : changing, at the guardian’s request, the protected person’s permanent
residence to a nursing home, other secure facility, or secure portion of a facility that restricts the protected
person’s ability to leave or have visitors, unless advance notice of the change was included in the guardian’s
initial care plan that was approved by the court; consenting to the withholding or withdrawal of lifesustaining procedures from the protected person in accordance with Iowa Code Chapter 144A or 144D, the
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performance of an abortion on the protected person, or the sterilization of the protected person; and denying
all communication, visitation, or interaction by a protected person with a person with whom the protected
person has expressed a desire to communicate, visit, or interact or with a person who seeks to communicate,
visit, or interact with the protected person.
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APPENDIX
MODEL FORM FIVE
NOTIFICATION TO ADULT
RESPONDENT OF RIGHT TO COUNSEL
AND POWERS OF CONSERVATOR
Note: It is recommended that this form be attached to the original notice to the respondent.
Alternatively, it might be incorporated into the notice.
IN THE IOWA DISTRICT COURT IN AND FOR _____________COUNTY
Court File No. _________________
CONSERVATORSHIP OF __________________

NOTIFICATION TO ADULT
RESPONDENT OF RIGHT TO COUNSEL
AND POWERS OF CONSERVATOR

The respondent is hereby notified as follows:

1. THE APPOINTMENT OF A CONSERVATOR FOR YOU INVOLVES A
POTENTIAL DEPRIVATION OF YOUR CIVIL RIGHTS. YOU ARE ENTITLED
TO REPRESENTATION BY AN ATTORNEY, AND TO BE PERSONALLY
PRESENT AT ALL PROCEEDINGS. IF YOU ARE INDIGENT OR INCAPABLE
OF REQUESTING AN ATTORNEY, THE COURT SHALL APPOINT AN
ATTORNEY FOR YOU, AND IF YOU ARE INDIGENT THE APPOINTMENT OF
SUCH AN ATTORNEY SHALL BE AT THE COUNTY’S EXPENSE. YOU MAY
BE REPRESENTED BY YOUR OWN ATTORNEY AT YOUR OWN EXPENSE
RATHER THAN AN ATTORNEY APPOINTED BY THE COURT.
2. Except as authorized by the court or by law, a conservator must obtain specific prior
authorization by the court before taking certain other actions on behalf of a protected person, including:
investing the protected person’s assets consistent with Iowa Code §633.123; making gifts on the protected
person’s behalf from conservatorship assets to persons or religious, educational, scientific, charitable, or
other nonprofit organizations to whom or to which such gifts were regularly made prior to the conservator’s
appointment, or on a showing that such gifts would benefit the protected person from the perspective of
gift, estate, inheritance, or other taxes; making payments consistent with the conservator’s initial plan
directly to the protected person or to others for the protected person’s education and training needs; using
the protected person’s income or assets to provide for any person that the protected person is legally
obligated to support; compromising, adjusting, arbitrating, or settling any claim by or against the protected
person or the conservator; making elections for a protected person who is the surviving spouse as provided
in Iowa Code §§633.236 and 633.240; exercising the right to disclaim on behalf of the protected person as
provided in Iowa Code §633E.5; and selling, mortgaging, exchanging, pledging, or leasing the protected
person’s real and personal property consistent with subchapter VII, part 6 of Iowa Code Chapter 633
regarding sale of property from a decedent’s estate.
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APPENDIX
MODEL FORM SIX
NOTIFICATION TO MINOR
RESPONDENT OF RIGHT TO COUNSEL
AND POWERS OF CONSERVATOR
Note: It is recommended that this form be attached to the original notice to the respondent.
Alternatively, it might be incorporated into the notice.
IN THE IOWA DISTRICT COURT IN AND FOR _____________COUNTY
Court File No. _________________
CONSERVATORSHIP OF ___________

NOTIFICATION TO MINOR
RESPONDENT OF RIGHT TO COUNSEL
AND POWERS OF CONSERVATOR

The respondent who is a minor is hereby notified as follows:

1. THE COURT SHALL DETERMINE WHETHER, UNDER THE
CIRCUMSTANCES OF THE CASE, YOU ARE ENTITLED TO
REPRESENTATION BY AN ATTORNEY. THE DETERMINATION
REGARDING REPRESENTATION SHALL BE MADE ONLY AFTER SUCH
NOTICE TO YOU IS MADE AS THE COURT DEEMS NECESSARY. IF THE
COURT DETERMINES YOU ARE ENTITLED TO COUNSEL, THE COURT
SHALL APPOINT AN ATTORNEY TO REPRESENT YOU.
2. Except as authorized by the court or by law, a conservator must obtain specific prior
authorization by the court before taking certain other actions on behalf of a protected person, including:
investing the protected person’s assets consistent with Iowa Code §633.123; making gifts on the protected
person’s behalf from conservatorship assets to persons or religious, educational, scientific, charitable, or
other nonprofit organizations to whom or to which such gifts were regularly made prior to the conservator’s
appointment, or on a showing that such gifts would benefit the protected person from the perspective of
gift, estate, inheritance, or other taxes; making payments consistent with the conservator’s initial plan
directly to the protected person or to others for the protected person’s education and training needs; using
the protected person’s income or assets to provide for any person that the protected person is legally
obligated to support; compromising, adjusting, arbitrating, or settling any claim by or against the protected
person or the conservator; making elections for a protected person who is the surviving spouse as provided
in Iowa Code §§633.236 and 633.240; exercising the right to disclaim on behalf of the protected person as
provided in Iowa Code §633E.5; and selling, mortgaging, exchanging, pledging, or leasing the protected
person’s real and personal property consistent with subchapter VII, part 6 of Iowa Code Chapter 633
regarding sale of property from a decedent’s estate.
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SESSION FOUR
Selection of Guardians & Conservators
and
Bonding of Conservators
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SELECTION OF GUARDIAN OR CONSERVATOR FOR A
RESPONDENT*
Honorable Myron Gookin**
I. Background Checks of Prospective Guardians and Conservators for Adults
A. Existing law
1.

The Probate Code currently does not require background checks of prospective
guardians and conservators even though the Code does require background checks. 1

2.

In contrast, state law currently requires background checks for persons such as
employees of health facilities, child care providers, and school employees including
school bus drivers. 2

3.

Recognizing that guardians and conservators are given great authority and potential
exists for misuse of that authority, the Iowa Supreme Court Guardianship and
Conservatorship Reform Task Force recommended mandatory background checks of
prospective guardians and conservators constitutes a desirable safeguard against the
court’s appointment of persons as guardians or conservators who may misuse their
authority to abuse, neglect and financially exploit protected persons. 3

B. HF 610 background check requirement
1.

HF 610 requires for the first time that proposed guardians and conservators, other
than financial institutions with Iowa trust powers, undergo an Iowa criminal history
check and checks of the Iowa dependent adult abuse, child abuse, and sex offender
registries, [§ 633.564(1)].

2.

The background check requirement is directed at ensuring that judges have the
information they need to determine the appropriateness of appointing a person as a
guardian or conservator. The court has discretion as to whether to treat negative
background check information as disqualifying for appointment of guardian or
conservator. [§ 633.564(2)].

3.

HF 610 directs the judicial branch in conjunction with the Departments of Public
Safety and Human Services and the State Chief Information Officer to establish

*

© 2019 Institute on Guardianship and Conservatorship
Myron Gookin is District Court Judge in District 8A. He served as a member of the Iowa
Supreme Court Guardianship and Conservatorship Reform Task Force and chaired the Task
Force Workgroup on Guardians and Conservators.
**
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procedures for electronic access to the single contact repository, known as SING, for
combined background checks, [§ 633.564(3)].
4.

HF 610 specifies that the petitioner shall be responsible for the payment of the fee for
a combined SING background check, [§ 633.664(4)]. The cost of a combined SING
background check is $15.00. See:
https://ocio.iowa.gov/sites/default/files/documents/2018/09/sing_id_request_final_sep
t_2018_1.pdf

5.

There are statutory limitations placed on the redissemination of child and dependent
adult abuse information received as a result of SING background checks,
[§§ 235A.15 & 235B.8].

II. Qualifications of Guardians and Conservators for an Adult
A. Current Probate Code
1.

The Probate Code currently provides that the court may appoint as a guardian for an
adult “a qualified and suitable person who is willing to serve in that capacity,”
[§ 633.559].

2.

The Probate Court likewise currently provides that the court may appoint as a
conservator for an adult “a qualified and suitable person who is willing to serve in
that capacity,” [§ 633.571].

B. HF 610
1.

HF 610 retains the current Probate Code standard that a person be “qualified and
suitable” and be “willing to serve” for appointment of a guardian or conservator for
an adult, [§ 633.565].

2.

Under this general standard, the court will continue to have broad discretion as to
who to appoint as a guardian or conservator.

Endnotes
1

IOWA GUARDIANSHIP & CONSERVATORSHIP REFORM TASK FORCE, REFORMING IOWA’S
GUARDIANSHIP AND CONSERVATORSHIP SYSTEM: FINAL REPORT (2017) (hereinafter, “TASK
FORCE REPORT,”) at 62.
2
Id.
3
Id.
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CONSERVATOR BONDING
Presented by Jim Holter

1

INTRODUCTION TO BONDING
Jim Holter, AFSB
Vice President, Commercial Surety

2

Institute on Guardianship and Conservatorship
CLE Conference Oct. 11, 2019

119

INTRODUCTION ‐ PURPOSE
Goals for the Next 20‐30 Minutes
•

HF 610 requirements pertaining to bonding

•

What is a Conservator Bond

•

Cost of Conservator Bonds

•

Availability of Conservator Bonds

•

Underwriting of a Conservator Bonds

•

Obtaining Conservator Bonds

•

Alternate to bonds

3

INTRODUCTION – PARTICIPATING COMPANIES
Surety Company Members Of Iowa Conservator Task Force

4

Institute on Guardianship and Conservatorship
CLE Conference Oct. 11, 2019

120

CURRENT LAW REGARDING CONSERVATOR BONDING

 The Probate Code currently provides that every fiduciary including conservator
must file with the clerk a bond with sufficient surety or sureties, [§633.169 &
§633.431].
 The Probate Code currently further provides:
• “The court, “for good cause shown, may exempt any fiduciary from giving
bond ….” However, the court “shall not exempt a conservator from giving
bond in a conservatorship with total assets of more than twenty‐five
thousand dollars, excluding real property ….” [§633.175].
5

CURRENT PRACTICE REGARDING CONSERVATOR
BONDING
 The court currently frequently waives the conservator bonding requirement.
 The Iowa Guardianship and Conservatorship Study, involving review of 4,000
case files, found:
• Bonds were required in 11% of cases;
• Were waived in 63% of cases
• There was no information about bond requirement/waiver in 26% of cases.

6
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HF 610 BONDING PROVISIONS
HF 610 amends the Probate Code to provide:
 The court “shall not exempt a conservator, other than a financial institution with
Iowa trust powers, from giving bond in a conservatorship unless the court finds
that there is an alternative to a bond that will provide sufficient protection to the
assets of the protected person. The conservator shall submit a plan for any
proposed alternative to a bond for review and approval by the
court.”[§633.175(2)].
 The HF 610 amendment is designed to ensure that protected person do not
suffer losses due to conservator malfeasance or misfeasance.
7

HF 610 BONDING REQUIREMENTS CONT’D
In summary HF 610 makes the following
changes wih respect to bonding:
 Conservator may be exempted from giving
bond only if (1) conservator is a financial
institution with Iowa Trust Powers, or
(2)there is sufficiently protective alternative
to bonding.
 Waiver of bond is no longer permitted for
conservatorship assets of $25,000 or less.
8
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INTRODUCTION – WHAT IS A SURETY BOND
Surety
The entity that has become obligated to be liable for
the performance, debt, or failure of a duty of another
Obligee (the court or the ward’s estate)
The party who is indemnified by the bond. The one
to whom the principal has become obligated and
subsequently the surety has become obligated.
Principal (the conservator)
The one who has bound themselves by contract,
statute other means to the obligee to perform or
pay a debt.
9

INSURANCE VS. SURETY
INSURANCE
Surety VS. SURETY
Three‐Party Agreement
‐

Surety agrees to pay obligee in the event
of default by the principal.

‐

Surety can recover from the principal in
the event of a loss.

Losses Not Expected

‐ Premiums are not set with large provision
for losses.

Insurance
Two‐Party Agreement
‐

Insurance company agrees to pay
insured in the event of a loss

‐

No right of recovery from insured.

Losses Expected
‐

Insurance premiums set based on
anticipated loss ratios.

‐ Theoretically, sureties can recoup their
losses.

10
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INSURANCE VS. SURETY
INSURANCE VS. SURETY
Surety
Losses Recoverable

‐ A bond resembles a loan.
‐ Principal signs an agreement to repay
the surety in the event of a loss.

Selective on Risks

‐ Sureties only write good credit risk.
‐ Selective underwriting is factor toward
theory of no losses.

Insurance
Losses Not Recoverable

‐ Premium not determined by subrogation from
the principal.
‐ Losses expected; premium set accordingly.

Theory of Large Numbers

‐ Accumulate enough premiums to offset risk
and losses.
‐ Although underwriting still occurs, theory of
large numbers plays a large role

11

CLAIM EXAMPLES
• A conservator routinely used money of the protected person ( his wife) for personal
gambling expenses. He filed annual accountings with the court including bank statements
where he simply used white‐out on the balance and retyped a new balance.
• Money spent on ward that is clearly not for the benefit of the protected person.
• Bowling league fees for person who is completely disabled
• Funds improperly used for home improvement under the argument that the protected
person is living with the conservator, so the ward also received benefits of home
improvements.
• Funds used for new cars despite already owning a van with a handicap ramp for
transporting the protected person.
• Funds used to operate a business or for educational expenses of the conservator with no
real benefit to the protected person.

12
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HOW ARE BOND PENALTY AMOUNTS SET?
2015 Iowa Code
TITLE XV ‐ JUDICIAL BRANCH AND JUDICIAL PROCEDURES
SUBTITLE 4 ‐ PROBATE — FIDUCIARIES
CHAPTER 633 ‐ PROBATE CODE
Section 633.170 ‐ Amount of bond.
1. How determined: Except as herein otherwise provided, the court or the clerk
shall fix the penalty of the bond in an amount equal to the value of the personal
property of the estate, plus the estimated gross annual income of the estate during
the period of administration.

13

COST OF ALL BONDS
Average Bond Size

Average Premium

$1,000

$140,000

$980

$135,000

$960

$130,000

$940

$125,000

$920

$120,000

$900

$115,000

$880

$110,000

2013

2014

2015

2016

$860

2013

Avg Bond Size

2014

2015

2016

Avg Premium

Year

Average Bond Size

Average Premium

Average Premium as % of Bond Size

2013

$ 126,124.13

$ 953.59

0.76%

2014
2015

$ 133,198.21
$ 120,061.45

$ 981.06
$ 910.89

0.74%
0.76%

2016

$ 134,695.95

$ 991.67

0.74%

14
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UNDERWRITING

Applicant Information
‐

Credit

‐

Financial information

‐

Experience

‐

Location/Address

15

UNDERWRITING
Case Information Questions
‐

Attorney involvement

‐

Relationship to the ward

‐

Date of appointment

‐

Disputes among family members

‐

Age and physical condition of ward

‐

Income and assets the conservatorship

‐

Expenses of the conservatorship

‐

Ongoing business

‐

Is the conservator indebted to estate/ward

16
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UNDERWRITING

Renewal Underwriting
Annual Accountings
Credit may be pulled at renewal

17

UNDERWRITING
Tools/Controls
• Blocking Funds
• A strategy in which the surety asks the attorney to file a court order blocking
the use of funds without court approval.
• Professional Fiduciary
• Joint Control Agreement
• The joint control agreement is an agreement between the bank, the principal,
the joint control representative (typically the attorney) and the surety. The
bank agrees not to allow the withdrawal of funds from the bank without
signatures from both the principal and the joint control representative.

18
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APPROVAL RATES
Approval Rates

100%

100%
98%
96%
94%

94%

94.12%

92%
89.66%

90%
88%
86%
84%

2014

2015

2016

Total

19

WHAT IS NEEDED TO APPLY?

20
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WHAT IS NEEDED TO APPLY?

21

WHAT IS NEEDED TO APPLY?

22
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HOW TO OBTAIN CONSERVATOR BONDS
Abens Marty Curran
Humboldt, IA

Fehseke & Gray Law Offices
Fort Madison, IA

Nordland Agency, Inc.
Clarinda, IA

Arthur J. Gallagher
Davenport, IA

Friedman Insurance
Dubuque, IA

North Side Insurance
Bloomfield, IA

Arthur J. Gallagher
West Des Moines, IA

LMC Insurance & Risk Management
West Des Moines, IA

The Dana Company
Des Moines, IA

Associated Insurance Counselors, Inc.
Preston, IA

Lorber Insurance Agency, Inc.
New London, IA

The Hoffman Agency
Denison, IA

Gary G. Taylor, Attorney at Law
Onawa, IA

Luthens Law
Colfax, IA

United Group Insurance
Red Oak, IA

Don Carlos Insurance Agency, Inc.
Greenfield, IA

Midwest Heritage Insurance
Chariton, IA

Wm French Agency
Mount Ayr, IA

https://www.merchantsbonding.com/conservator‐bond‐referral‐agencies.aspx
23

ALTERNATE TO CONSERVATOR BONDS
2015 Iowa Code
TITLE XV ‐ JUDICIAL BRANCH AND JUDICIAL PROCEDURES
SUBTITLE 4 ‐ PROBATE — FIDUCIARIES
CHAPTER 633A ‐ IOWA TRUST CODE
Section 633A.4102 ‐ Trustee’s bond.
1. A trustee is not required to give a bond to secure performance of the trustee’s duties unless one of the following applies:
a. A bond is expressly required by the terms of the trust.
b. A bond is found by the court to be necessary to protect the interests of beneficiaries, regardless of the terms of the trust.
2. If a bond is required, it must be filed, and be in an amount and with sureties and liabilities as the court may order. The court may excuse a requirement
of a bond, reduce or increase the amount of a bond, release a surety, or permit the substitution of another bond with the same or different sureties.

3. The amount of a bond otherwise required may be reduced by the value of trust
property deposited with a financial institution in a manner that prevents its unauthorized
disposition, and by the value of real property which the trustee, by express limitation of
power, lacks power to convey without court authorization.
4.

Except as otherwise provided by the terms of the trust or ordered by the court, the cost of a bond is charged to the trust.

24
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CONCLUSION
• Definition of a bond
• How bonds differ from insurance
• Some claim examples – how bonds might protect
• How the bond amount is established
• The average size and cost
• How bonds are underwritten
• What can be done if an appointment does not qualify
• Renewal Underwriting
• How often bonds are approved
• Information needed to apply and where to go to get bonds
• An alternative to bonds

25
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BONDS AND SURETY*
Presentation Outline
Jim Holter**
I.

INTRODUCTION
The goals of this presentation outline are:
1. To explain what bonds are and how they differ from insurance,
2. To provide information about the cost of bonds,
3. To provide information about the availability of bonds and rates of bond approval by
surety companies,
4. To explain how bonds are underwritten and what is asked and considered in underwriting
decisions,
5. To explain how to obtain bonds, and
6. To explore alternatives to bonds.

II.

What is a bond?
1. A bond is a three-party agreement. They are:
•

the surety,

•

the principal (in this case the conservator), and

•

the obligee which is the court (or protected person).

* © 2019 Merchants Bonding Company
** Jim Holter is the Vice President of Commercial Surety for Merchants Bonding
Company. He has 31 years of experience in the surety industry. He sits on the
Surety and Fidelity Association of America’s Commercial Committee in
Washington, DC. He is active in the National Association of Independent Sureties
(NAIS), and is an instructor at the NAIS Surety School. He was a member of the
Iowa Supreme Court’s Guardianship and Conservatorship Reform Task Force. He has a
bachelor’s degree from the University of South Dakota and an Associates Degree in Fidelity and
Surety Bonding (commonly referred to as an AFSB Designation).
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2. A conservator bond secures the obligation that a conservator will perform his or her
fiduciary duties, such as faithfully accounting for the assets, paying appropriate expenses
and taxes.
3. If the conservator does not properly perform his or her duties, the surety will pay the
court, or the protected person’s assets, to the limit of the bond. However, a surety
company has the right to recoup or subrogate its loss from the conservator.
III.

How are bonds different than traditional insurance?
Bonds are fundamentally different from traditional insurance in several ways with bonds
being more like a credit product than insurance.
1. As it has been pointed out, bonds are a three-party agreement. If a claim is paid on a
bond, the money does not go to the principal (the insured) the money goes to a third
party. This differs from traditional insurance where the named insured on the policy
receives the payment for the claim. This is not the case with a bond. The bond creates an
obligation on the part of the principal (the insured).
2. Bond losses (in theory) are not expected, albeit losses do sometimes occur. Losses are not
expected in bonding because the applicants most likely to cause losses are screened out or
denied bonding and surety companies have the right to recover their losses from the
principal.
3. Bond losses are recoverable. A right of subrogation through the use of an indemnity
agreement means a surety company retains the ability to recover claims paid out to the
obligee because of actions by the principal or the conservator. This basic feature of
bonding is what sets bonding apart from other insurance. Just the threat of being required
to repay the surety company is an incentive for the principal to act appropriately. If a
principle does not behave appropriately the surety company’s ability to take control of
certain assets can be an incentive for the conservator to cooperate and a source for
recovery for the obligee.
4. Surety companies are selective. Most traditional insurance relies on the accumulation of
large pools of premium and typically insure most risks but the highest risk insureds may
pay very high premiums. Surety companies, unlike traditional insurers, select only
qualified applicants. The job of surety companies is in fact to make sure that unqualified
applicants are not bonded.

IV.

What are some examples of losses in conservator and guardianship cases?
The following examples of losses were provided by surety companies. (Some of these losses
may have been recovered.)
1. A conservator, for a completely disabled protected person, used the protected person’s
money for a bowling league.
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2. Funds were used for home improvement for the conservator rather than the protected
person with the conservator’s justification for the expense being that the protected person
was living with the conservator.
3. A conservator bought an entire home from the protected person’s funds for both the
protected person and the conservator to live in after the judge had expressly told him not
to do so.
4. Funds were used for new cars, even though a handicap accessible van was already owned
by the protected person.
5. Funds were used for business expense or educational expense for the conservator and not
for the protected person.
6. An attorney and a CPA would not respond to any of the court’s requests to produce an
accounting or inventories. Only after the surety company took control of a significant
asset did they decide that it was time to cooperate with the court.
7. A conservator used a protected person’s funds for personal gambling expenses.
In all of the above cases the surety company could take assets of the conservator to repay the
protected person and just the threat of this happening sometimes motivates conservators to
rethink their behavior.
V.

How are bond penalty amounts established?
Bond penalty is the term used for amount of the bond. (The equivalent term in insurance
would be policy amount.) Conservator bonds, in Iowa, are based on the 100% of value of
personal property and income for the protected person. Real property is not included in the
bond amount.

VI.

What is the average size and cost of a bond?
A slide in the accompanying PowerPoint presentation shows Merchants Bonding Company
data over a four-year time period. Merchants is only one company in the industry so rates and
sizes of bonds (on average) might vary, but Merchants is fairly representative of premiums
the protected person might pay for a bond.
The bonds average $120,000 to $135,000; and the average cost is roughly ¾ of a percent on
an annual basis. On a percentage basis, bond costs go up a little (1%) on smaller bonds and
down on larger bonds. Compared to most credit products, the cost of bonds are reasonable. It
should be noted that bond premiums are an allowable expense from the conservator’s assets.

VII.

How are bonds underwritten?
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Surety companies look at two broad areas in writing bonds: (1) applicant information, and (2)
information about the circumstances of the case.
1. Applicant Information.
•

Credit review—A credit review of the conservator may be relevant in underwriting
decisions. If the applicant has not been able to manage his or her own finances well, they
may not be an appropriate risk to put in charge of the protected person’s assets. Also, if
an applicant is under financial stress or duress, the applicant may present a higher risk of
misappropriation of the protected person’s assets

•

Financial statements—In connection with underwriting decisions, some surety companies
may require financial statements in cases involving larger bond amounts. Normally,
surety companies would look for assets of the principal to be in excess of the bond
amount, so the principal could pay the company back in the event of a loss. However,
with large bonds it is unlikely for a conservator to have this degree of net worth. Surety
companies depend on mitigation tools, like an annual accounting, to keep losses from
becoming the bond amount or penal sum. By using mitigation tools, surety companies
can qualify an applicant for bond amounts in excess of their net worth. Another purpose
of requiring a financial statement is to assess financial stability, e.g. home ownership,
investments, etc.

•

Experience—Although experience of an applicant is not a crucial factor in underwriting
decisions, surety companies may look more favorably, for example, on a retired trust
officer of a bank or attorney than persons whose occupations entail less familiarity with
legal and financial matters. However, anyone can be a conservator, and a bond would
never be declined on the experience factor alone.

•

Location—Over the years, location has become less of a factor in underwriting decisions.
For example, in the 1980’s it may have been quite difficult for a conservator to manage a
protected person’s assets if the conservator was in Florida and the protected person was
in Iowa. Today, this would not be as problematic. However, surety companies may have
questions if the conservator is located at some distance from the protected person. For
example, surety companies may want to know if there is a separate guardian, who is
caring for the protected person, or if there is a local attorney involved to help advise.

2. Information About Circumstances of the Case.
•

Attorney involvement—Attorney involvement is a very important factor in
underwriting decisions. Most people do not have the knowledge needed to navigate
the court system and deal with questions of a legal nature. Therefore, Merchants
prefers an attorney to be involved. However, some surety companies will consider
underwriting in cases with smaller bond amounts where there is no attorney.

•

Relationship to the protected person—The vast majority of cases that Merchants sees
involve a family member as conservator. Occasionally the conservator is a person
unrelated to the protected person. If that is the case, there may be a good reason for a
non-family member conservator (e.g., no family members available or willing to
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serve). The goal here is to guard against an unscrupulous person who is trying to get
their hands on the asset of the ward.
•

Date of Appointment—Most surety companies only have concerns about the date of
appointment if there has been a significant delay (6 months) between the date of
appointment and the application date. Who has been in charge of the money since
then? Have there been objections to the appointment and is that the reason for the
delay? Sometimes there is an acceptable answer to such questions. But sometimes the
answer to such questions uncovers other concerns.

•

Disputes among the family members—The existence of family disputes may be a
factor considered in underwriting decisions. Typically disputes among family
members in conservatorship cases revolve who will be appointed guardian for the
protected person. For example, one sibling may attempt to be appointed to prevent
another sibling from taking advantage of their parent. If there are disputes among
family members, it may be best to appoint a third party as a conservator, such as an
attorney.

•

Age and physical condition of the protected person—Surety companies try to
ascertain the time that they may be at risk—10, 20 or 30 years. The risk to the surety
company increases the longer the duration of the bond. It should be noted that bonds
cannot be canceled by surety companies; only judges can release bonds.

•

Income and Assets of Conservatorship—The nature of the protected person’s assets
may be relevant in underwriting decisions. If the assets are investment accounts, cash
and a home, it does not generally pose a problem. However, if the primary asset, for
example, is a cattle ranch, surety companies may want to know if there is someone
qualified to run the cattle ranch and whether there are any concerns about the
management of the ranch and whether controls are in place for the management of the
money within that business

•

Ongoing business—The preceding example of the protected person’s assets including
a cattle ranch illustrates the fact that whether assets include an ongoing business may
be relevant in underwriting decisions.

•

Expenses of the protected person—The two possible scenarios below illustrate why
expenses of the protected person may be relevant in underwriting decisions.
o Take the scenario of a protected person with many assets and with the
insurance or income needed for the care of the protected person without using
those assets. In this scenario, the bond amount will likely grow. As previously
stated, surety companies cannot cancel a bond. Therefore, companies will
want to be sure that the bond amount will not grow beyond what its risk
appetite might be.
o A second scenario is of a protected person with limited assets and significant
expenses. This may be a signal that the assets may be exhausted some years
down the road. The surety company may just stop getting paid for the bond
premiums, because the protected person’s assets are exhausted.
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•

VIII.

The conservator’s indebtedness to the protected person—Recently Merchants had a
conservator apply for a bond who was indebted to the protected person for a
considerable sum. He showed proof of payoff and we proceeded forward. If there was
not such proof of the debt being satisfied, the debt would have presented an obvious
conflict of interest.

What may surety companies want at renewal?
1. Once a bond is approved surety companies may review these files annually.
2. Surety companies may ask for a copy of the annual accounting filed by the conservator
with the court. By requiring conservators to submit accountings and expressly providing
that this requirement cannot be waived, HF 610 creates a favorable underwriting
environment for conservator bonds and should help make them more available. If the
court has reviewed and approved the annual accounting, the surety company has a
benchmark as to the appropriateness of the handling of the assets to that date. Robust
oversight by the court helps ensure that the conservator is managing the protected
person’s assets appropriately which is important for the surety company. Claims under
conservator bonds can include claims for the conservator’s failure to properly manage
assets, inappropriate expenditures or the failure to pay taxes. Regular reports and
accountings can reveal these failings before the loss accumulates.
3. Some surety companies may occasionally pull the conservator’s credit report.

IX.

What can be done if the case or the applicant does not qualify or is marginal?
1. Court restricted accounts—In some cases the applicant may not qualify for a large bond.
An alternative in such as case is to place some of the assets in an account at a bank that is
restricted under court order. A second account may be established, called a working
account, which is funded from the restricted. A court order can then be issued to fund the
working account only for the anticipated expenses for the year. This funding is done each
year at the annual accounting. The restricted account is not bonded since it is restricted
pursuant to court order whereas the working account is bonded. This reduces the amount
of bond needed (and the expense to the estate) and helps to put only the money which is
needed to be at risk, at risk.
2. Appointing a third party—In some cases where the applicant is a family member who is
not qualified or marginal the best option may be to appoint a third party.
3. Joint Control—The surety industry does not see joint control agreements too often
anymore. This is an agreement that the conservator, the bank and the joint control
representative (usually the attorney) sign. It is an agreement that the joint control
representative must countersign any checks or expenses. The bank should not honor
expenses without the joint control representative’s countersignature. However, today,
most attorneys are reluctant to sign these agreements as the joint control representative.
At one time they were a useful tool.
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X.

How often are these bonds approved or declined?
There is a common misperception that the surety industry does not approve bonds very often.
Merchants did a study to determine its approval rate. The study found approval rates
averages 94%, and ranges from 89% to 100% approvals. Placement rates might go up if an
independent insurance agency is involved since it will represent more than one market with
different risk appetites.

XI.

What information should be prepared should you need to apply for a conservator
bond?
Each company has its own application form, but most ask for similar information:
1. Application—The application will usually ask for the following:
•

information on the applicant and the bond size,

•

signatures on the indemnity agreement that indicate that the applicant will pay the
company back if the company has to pay a claim on their behalf, and

•

some information on the specifics of a case for which the bond is sought.

2. Petition or Court Order Initial Report of Conservator Including Inventory—Most
companies will want to see a copy of the petition and/or the court order asking for the
bond. This usually avoids the need for many questions and helps streamline the process.
3. Financial Statement—As was previously mentioned, in cases entailing larger bonds some
companies require a financial statement (balance sheet) of the conservator.
XII.

Where do you go or who do you talk to, to apply or obtain a bond?
Local independent insurance agencies represent many companies who write bonds.
Merchants surveyed its agents and asked them to put their name on a list if they were
interested. That list is available to you at https://www.merchantsbonding.com/conservatorbond-referral-agencies.aspx

XIII.

What are some alternatives to bonds?
The most common bond alternative is the previously described court restricted account.

XIV.

SUMMARY
In summary the presentation outline has covered the following topics related to the
requirements of HF 610 regarding bonding of conservators:
1. Definition of bond and what they do,
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2. Some claim examples to give you an idea of how they protect the protected person,
3. How bonds differ from traditional insurance,
4. How the bond amount is established,
5. The average size and cost of conservator bonds,
6. How conservator bonds are underwritten,
7. What underwriting is done at renewal,
8. What can be done if an appointment does not qualify or is a marginal qualifier,
9. How often bonds are approved,
10. Information needed to apply and where to go to get bonds, and
11. Alternative to bonds.
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SESSION FIVE
Duties and Responsibilities of
Guardians and Court Monitoring of
Guardianships
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DUTIES AND RESPONSIBILITIES OF GUARDIANS AND COURT
MONITORING OF GUARDIANSHIPS*
PRESENTATION OUTLINE
Josephine Gittler** and Kellyann Lekar***
I. Background
Iowa courts have an ongoing responsibility to monitor guardianships and
conservatorships. The goal of this monitoring is to ensure the well-being and
protection of persons subject to guardianship, the protection of the property of
persons subject to conservatorship, and the accountability of their guardians and
conservators.
As the Iowa Supreme Court Guardianship and Conservatorship Reform Task Force
explained:
[G]uardianship has its roots in the doctrine of parens patriae under which the state has
the power to protect those who cannot protect themselves. A concomitant of the parens
patriae doctrine is a proactive protective stance on the part of the court in guardianship
and conservatorship cases, particularly in carrying out its monitoring role. This stance
“is somewhat at odds with the traditional passive stance of probate courts” which do not
act “until some interested person invokes [their] power to secure resolution of a matter.”
As, however, the Commission on National Probate Court Standards points out:
“Although probate courts cannot be expected to provide daily supervision of the
guardian’s or conservator’s action, they should not assume a passive role, responding
only to the filing of a complaint.” (footnotes omitted) 1

The court monitoring function is of great importance because adults and minors
subject to guardianship and conservatorship are highly vulnerable and in need of
protection. Persons with intellectual disabilities, Alzheimer’s and other dementias
comprise the vast majority of adults under guardianship and conservatorship. 2 There
is evidence that this population is especially likely to become victims of abuse,
neglect and financial exploitation, and there is evidence that abuse, neglect and
*

© 2019 Institute on Guardianship and Conservatorship
Josephine Gittler, JD is the Wiley B. Rutledge Professor of Law at the University of
Iowa College of Law, and she is the Co-Director of the Institute on Guardianship and
Conservatorship at the University of Iowa and the Drake University Law Schools. She
served as the Coordinator and Reporter for the Iowa Supreme Court’s Guardianship and
Conservatorship Reform Task Force.
***
Kellyann Lekar is the Chief District Court Judge, Judicial District One. She serves as a
member of the Judicial Council, the Judicial Administrative Committee, and numerous
other committees, initiatives, and projects. She was a member of the Iowa Supreme Court’s
Guardianship and Conservatorship Reform Task Force and Chair of the Workgroup on
Court Monitoring.
**
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financial exploitation of such adults by their guardians and conservators is a serious
problem. 3
Despite the importance of the court monitoring function, a national survey of state
judges and administrators, conducted by the National Center on State Courts, found
that “[a] number of courts are unable to adequately monitor guardianships [and
conservatorships] as a result of insufficient staffing and resources.” 4 Other studies
and reports likewise have documented serious deficiencies in court monitoring. 5
II. Problems with Existing Court Monitoring and Goal of HF 610
1.

HF 610 incorporates and reflects the recommendations of the Iowa Supreme Court
Guardianship and Conservatorship Reform Task Force directed at addressing the
major systemic problems that the Task Force identified in the monitoring of
guardianships.

2.

The overall goal of HF 610 is to strengthen the authority and ability of the court to
effectively and efficiently monitor guardianships and conservatorships, to ensure that
persons under guardianship and conservatorship receive needed care and protection.

.
III. Guardian’s Reporting Requirements: Initial Care Plan
A. Requirement of an initial care plan
1.

Under the existing Probate Code court monitoring of guardianships is
primarily retrospective, i.e., “after the fact” in nature, with the primary vehicle
for monitoring being the annual report that a guardian is required to submit to
the court for review and approval.

2.

HF 610 contains the new requirement that upon appointment, a guardian for
an adult must submit an initial care plan within 60 days of appointment for
court review and approval.

3.

The requirement that a guardian file an initial care plan is designed to
encourage a newly appointed guardian to determine the needs of the protected
person, to identify the resources and services available to meet those needs,
and then to develop a prospective plan to meet those needs.

4.

The initial plan requirement will enable the court to determine at an early
stage whether the conservator has developed an appropriate plan.

5.

Most importantly it increases the ability of the court to prevent problems
before they occur or before they have negative consequences.

B. Contents of plan
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1.

HF 610 specifies that the initial care plan a “shall include but not be limited”
to the following [§ 633.669(1)(a)]:
○ The current residence of the protected person and the guardian’s plan for
the protected person’s living arrangements. [§ 633.669(1)(a)(1)]
○ The guardian’s plan for payment of the protected person’s living expenses
and other expenses. [§ 633.669(1)(a)(2)]
○ The protected person’s health status and health care needs, and the
guardian’s plan for meeting the protected person’s needs for medical,
dental, and other health care needs. [§ 633.669(1)(a)(3)]
○ If applicable, the guardian’s plan other professional services needed by
the protected person. [§ 633.669(1)(a)(4)]
○ If applicable, the guardian’s plan for meeting the educational, training,
and vocational needs of the protected person. [§ 633.669(1)(a)(5)]
○ If applicable, the guardian’s plan for facilitating the participation of the
protected person in social activities. [§ 633.669(1)(a)(6)]
○ The guardian’s plan for facilitating contacts between the protected person
and the protected person’s family members and other significant persons.
[§ 633.669(1)(a)(7)]
○ The guardian’s plan for contact with, and activities on behalf of, the
protected person. [§ 633.669(1)(a)(8)]

C. Best practices
1.

In the initial care plan submitted, the guardian should expressly request court
approval for any powers reasonably necessary to carry out the plan.

2.

Since the filing of an initial care plan for review and approval by the court is a
new requirement under HF 610, existing guardians of already established
guardianships have not filed and obtained approval of care plans. Such
guardians should include in their next required annual report forms the
information that should be included in an initial care plan.

IV. Guardian’s Reporting Requirements: Annual Reports and Final Report
A. Requirement of annual reports
1.

HF 610 retains the current Probate Code requirement that a guardian must
submit annual reports. It requires that a guardian must file an annual report
“within the 60 days of the close of reporting period, unless the court otherwise
orders on good cause shown.” [§633.669(1)(b)]

2.

HF 610 specifies that the annual report “shall include but not be limited” to
the following: [§ 633.669(1)(b)]
○ The current living arrangements of the protected person.
[§ 633.669(1)(b)(1)]
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○ The sources of payment for the protected person’s living expenses and
other expenses. [§ 633.669(1)(b)(2)]
○ The protected person’s physical and mental health status and the medical,
dental, and other professional services provided to the protected person.
[§ 633.669(1)(b)(3)(a)]
○ If applicable, the protected person’s employment status and the
educational, training, and vocational services provided to the protected
person. [§ 633.669(1)(b)(3)(b)]
○ The contact of the protected person with family members and other
significant persons. [§ 633.669(1)(b)(3)(c)]
○ The nature and extent of the guardian’s visits with, and activities on
behalf of, the protected person. [§ 633.669(1)(b)(3)(d)]
○ The guardian’s recommendation as to the need for continuation of the
guardianship. [§ 633.669(1)(b)(4)]
○ The ability of the guardian to continue as guardian. [§ 633.669(1)(b)(5)]
○ The need of the guardian for assistance in providing or arranging for the
provision of the care and protection of the protected person.
[§ 633.669(1)(b)(6)].
B. Requirement of final report
1.

HF 610 requires the filing of a final report by the guardian within thirty days
of the termination of the guardianship.

V. Forms for Initial Care Plan and Annual Report
A. Task Force and Supreme Court forms
1.

The Iowa Supreme Court Guardianship and Conservatorship Reform Task
Force found that existing deficiencies in court monitoring of guardianships
was attributable in part to the forms being used for reporting by guardians.
Specifically, the forms were not providing adequate guidance with respect to
required reporting to guardians, the majority of whom are family members
and other lay persons and who are not represented by counsel. Most
importantly these forms were not generating the information needed by judges
to effectively and efficiently carry out their monitoring function. In response
to this problem, a Task Force committee developed a model form for the
guardian’s initial care plan and a model form for the guardian’s annual report,
and these model forms were approved by the Task Force as a whole.

2.

On August 20, 2019, the Iowa Supreme Court issued an Administrative Order
amending Iowa Court Rule 7.11 issuing and authorizing the use of new forms
for implementation of HF 610. The Order made the forms effective
immediately on a temporary basis subject to approval by the Iowa Legislative
Council and upon the effective date of HF 610 (January 1, 2020). It should be
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noted that there are differences between the Supreme Court forms and the
model Task Force forms.
B. Comparison of Supreme Court and Task Force initial care plan and annual
report forms
1.

Appendix A of this outline contains the following:
○ the Supreme Court Initial Care Plan Form, and
○ the Task Force Model Initial Care Plan Form.

2.

Appendix B of this outline contains the following:
○ the Supreme Court Annual Report Form, and
○ the Task Force Model Annual Report Form.

VI. Waiver of Report Filing Requirements, Extensions of Time for Filing and
Enforcement of Filing Requirements.
A. Waiver of report filing requirements
1.

In accordance with a Task Force recommendation, HF 610 prohibits the court
from waiving the initial care plan report, the annual reports, and the final
report that a guardian is required to submit to the court for review and
approval [§633.669(1)].

2.

The HF 610 provision prohibiting the court’s waiver of the guardian’s
reporting requirements codifies existing court rule 7.8, which was issued in
2018 and became effective in 2019 [Rules of Probate Procedure, Rule 7.8(1)].

B. Extensions of time for filing of reports
1.

HF 610 specifies the time within which guardian’s annual report and final
report must be filed, “unless the court otherwise orders on good cause
shown.” [§633.669(1)(b) & (c)]

2.

Existing court rule 7.8 similarly permits extensions of time for filing of a
guardian’s required “only upon a showing of good cause.” [Rules of Probate
Procedure, [Rule 7.8(3)]

C. Enforcement of filing requirements
1.

Existing Court Rule 7.8 provides that the court may impose sanctions on a
guardian, including the guardian’s removal, if the guardian fails to make any
required filing after notice and an opportunity to cure the failure [Rules of
Probate Procedure. [Rule 7.8(4)]
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VII. Duties and Powers of Guardian for Adult
A. The guardian as fiduciary
1.

It must be emphasized that HF 610 retains the existing Probate Code provision
defining the term “fiduciary” to include a guardian and as such the guardian
for an adult has the obligations and responsibilities of a fiduciary while
serving as a guardian for an adult. [§633.3(17)]

2.

It also should be noted that HF 610 did not repeal or amend the existing
probate provisions titled “General Provisions Related to Fiduciaries,” which
are therefore applicable to guardians. [§§ 633.63-633.162]

B. Powers the court may grant to guardian
1.

HF 610 provides: “Based upon the evidence produced at the hearing, the
court may grant a guardian the following powers and duties with respect to a
protected person which may be exercised without court approval:”
[§ 633.635.2]
○ Making decisions regarding the care, maintenance, health, education,
welfare, and safety of the protected person except as otherwise limited by
the court. [§ 633.635(2)(a)]
○ Establishing the protected person’s permanent residence except as limited
by subsection 3. [of § 633.635], [§ 633.635(2)(b)]
○ Taking reasonable care of the protected person’s clothing, furniture,
vehicle, other personal effects, and companion animals, assistive animals,
assistance animals, and service animals. [§ 633.635(2)(c)]
○ Assisting the protected person in developing maximum self-reliance and
independence. [§ 633.635(2)(d)]
○ Consenting to and arranging for medical, dental, and other health care
treatment and services for the protected person except as otherwise
limited by subsection 3. [of § 633.635], [§ 633.635(2)(e)]
○ Consenting to and arranging for other needed professional services for
the protected person. [§ 633.635(2)(f)]
○ Consenting to and arranging for appropriate training, educational, and
vocational services for the protected person. [§ 633.635(2)(g)]
○ Maintaining contact, including through regular visitation with the
protected person if the protected person does not reside with the guardian.
[§ 633.635(2)(h)],
○ Making reasonable efforts to identify and facilitate supportive
relationships and interactions of the protected person with family
members and significant other persons. The guardian may place
reasonable time, place, or manner restrictions on communication,
visitation, or interaction between the adult protected person and another
person except as otherwise limited by subsection 3. [of § 633.635],
[§ 633.635(2)(i)]
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○ Any other powers or duties the court may specify. [§ 633.635(2)(j)]
2.

HF 610 provides that “a guardian may be granted the following powers which
may only be exercised upon court approval:” [§ 633.635(3)]
○ Changing, at the guardian’s request, the protected person’s permanent
residence to a nursing home, other secure facility, or secure portion of a
facility that restricts the protected person’s ability to leave or have
visitors, unless advance notice of the change was included in the
guardian’s initial care plan that was approved by the court. In an
emergency situation, the court shall review the request for approval on an
expedited basis. [§ 633.669(3)(a)]
○ Consenting to the following:
– The withholding or withdrawal of life-sustaining procedures from the
protected person in accordance with chapter 144A or 144D.
[§ 633.669(b)(1)]
– The performance of an abortion on the protected person.
[§ 633.669(b)(1)]
– The sterilization of the protected person. [§ 633.669(b)(3)]
○ Denying all communication, visitation, or interaction by a protected
person with a person with whom the protected person has expressed a
desire to communicate, visit, or interact or with a person who seeks to
communicate, visit, or interact with the protected person. A court shall
approve the denial of all communication, visitation, or interaction with
another person only upon a showing of good cause by the guardian.
[§ 633.669(c)]

Endnotes
1

IOWA GUARDIANSHIP & CONSERVATORSHIP REFORM TASK FORCE, REFORMING IOWA’S
GUARDIANSHIP AND CONSERVATORSHIP SYSTEM: FINAL REPORT (2017) (hereinafter, “TASK
FORCE REPORT,”) at 89 and see references therein cited
2
Id. at 89.
3
Id. at 89.
4
Brenda K. Uekert, National Center for State Courts, Adult guardianship court data and issues:
results from an online survey 5 (2010).
5
See, e.g., Naomi Karp, N. & Erica Wood, supra note 2; National Association for Court
Management, Adult guardianship guide, a guide to plan, develop and sustain a comprehensive
court guardianship and conservatorship program 11 (2014).
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SESSION FIVE:
Adult Guardianship Forms –
Comparison of Supreme Court Forms
with Task Force* and Institute** Model
Forms
APPENDICES
* Iowa Supreme Court Guardianship and Conservatorship Reform Task Force
** Institute on Guardianship and Conservatorship, University of Iowa and Drake University Law Schools

APPENDIX A
• Supreme Court Initial Care Plan Form for Adult
• Task Force Model Initial Care Plan Form for Adult
APPENDIX B
• Supreme Court Annual Report Form for Adult
• Task Force Model Annual Report Form for Adult

Institute on Guardianship and Conservatorship
CLE Conference Oct. 11, 2019

151

Institute on Guardianship and Conservatorship
CLE Conference Oct. 11, 2019

152

Appendix A
Adult Guardianship Initial Care Plan Forms
1. SUPREME COURT INITIAL CARE PLAN FORM FOR ADULT
In the Iowa District Court for
In the Matter of the Guardianship of:

County
Probate no.

Guardian’s Initial Care Plan for
Protected Person

Full name: first, middle, last

Protected Person.
Iowa Code § 633.669(1)(a)

Guardian states as follows:
1.

Protected Person’s residence and living arrangements
A. Protected Person’s current residence:
Address
City

State

ZIP code

B. Guardian’s plan for Protected Person’s living arrangements:

 Check this box if you have attached a sheet with additional information.

2.

Conservatorship
Protected Person check one
A.  does not have a conservator.
B.  has a court-appointed conservator. If you check B, you must fill in the following
information.

Name and address of the court-appointed conservator:
Full name: first, middle, last
Street address

City

State

ZIP code

Continued on next page
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3.

Protected Person’s expenses
Guardian’s plan for payment of Protected Person’s living expenses and other
expenses:

4.

Protected Person’s health
A. Protected Person’s health status and health care needs:

 Check this box if you have attached a sheet with additional information.

B. Guardian’s plan for meeting Protected Person’s medical, dental, and other health
care needs:

 Check this box if you have attached a sheet with additional information.

Continued on next page
Institute on Guardianship and Conservatorship
CLE Conference Oct. 11, 2019

154

5.

Other professional services
A. Protected Person requires professional services other than those listed in 4
above.
 Yes

 No

If you checked Yes, complete B and C, otherwise proceed to 6.

B. Other professional services Protected Person requires:

 Check this box if you have attached a sheet with additional information.

C. Guardian’s plan to provide the professional services identified in 5(B):

 Check this box if you have attached a sheet with additional information.

6.

Protected Person’s education
A. Protected Person needs education, training, or other vocational assistance.
 Yes

 No

If you checked Yes, complete B and C, otherwise proceed to 7.

B. Protected Person’s educational, training, and vocational needs:

 Check this box if you have attached a sheet with additional information.

C. Guardian’s plan for meeting educational, training, and vocational needs identified
in 6(B):

 Check this box if you have attached a sheet with additional information.

Continued on next page
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7.

Protected Person’s contact with family members and others
A. Protected Person requires assistance with participation in social activities.
 Yes

 No

If you checked Yes, complete B, otherwise proceed to 8.

B. Guardian’s plan for facilitating the participation of Protected Person in social
activities:

 Check this box if you have attached a sheet with additional information.

8.

Protected Person’s contact with family members and others
Guardian’s plan for facilitating contacts between Protected Person and Protected
Person’s family members and other significant persons:

 Check this box if you have attached a sheet with additional information.

9.

Guardian’s interaction with Protected Person
Guardian’s plan for contact with, and activities on behalf of, Protected Person:

 Check this box if you have attached a sheet with additional information.

Continued on next page
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10. Other information
Other information that may be useful to the court in the opinion of Guardian:

 Check this box if you have attached a sheet with additional information.

11. Oath and Signature
I,

, have read this initial care plan, and I certify
Print Guardian’s name

under penalty of perjury and pursuant to the laws of the State of Iowa that
the information I have provided in this initial care plan is true and correct.
, 20
Month

Day

Year

Guardian’s signature*

Mailing address
(
)
Phone number

City

Email address

State

ZIP code

Additional email address, if applicable

*Whether filing electronically or in paper, you must handwrite your signature on this form. If you are filing
electronically, scan the form after signing it and then file electronically.
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2. TASK FORCE MODEL INITIAL CARE PLAN FORM FOR ADULT

Name of Adult Subject to Guardianship:
Case No.
Action Date:
NOTICE TO GUARDIAN
.
1. You must complete, sign, and return to the court on or before (date):
2. The purpose of this report is to give the court as complete a picture as possible of the current situation of the adult
under guardianship, his or her needs and your plan to meet those needs.
3. When answering questions in this report, please provide specific details.
4. If you need assistance in completing this form, please contact: (list sources of assistance)
1. Guardian – Personal Information
a.
Name:
a.

Present address (street address, including apartment number, city, state, and zip code, of each guardian):

b.

Telephone:

c.

E-mail:

d.

What is your relationship to the adult subject to guardianship? ☐ Spouse ☐ Adult Child ☐ Parent
□ Adult Sibling ☐ Other
If “Other,” please describe:

2. Conservatorship
a.
Has the court appointed a conservator to manage the financial affairs of the adult subject toguardianship?
□ No
☐ Yes
If “Yes,” please indicate who is serving as the conservator: ☐ You ☐ Another Person (please list name
and contact information):
b.

By whom are the living expenses and other expenses of the adult subject to guardianship being paid? Complete
this section only if there is no conservatorship.
□ Social Security ☐ Pension
□ Spouse ☐ Adult Child ☐ Parent(s) ☐ Adult Sibling(s)
□ By you as the guardian
□ Other
If “Other,” please explain:

3. Adult Subject to Guardianship - Personal Information
a.
Age of adult subject to guardianship:
b.

Reason for his/her guardianship:

c.

Does he/she have special needs due to a disability or for some other reason?
If “Yes,” please describe your plan for meeting those needs:

d.

Highest educational level attained:
If “Other,” please explain:

☐ High School
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4. Adult Subject to Guardianship - Residence
a.
Adult subject to guardianship is: ☐ now living in my home ☐ now living in home of another person
□ now living in another place (describe):
b.

If he/she is not living in your home, state the name, address and phone number of the person(s) with whom he/she is
living:

c.

Will his/her current living situation best meet his/her future needs?
If “No,” please describe your plan for meeting those needs:

☐ No

☐ Yes

5. Adult Subject to Guardianship - Health
a.
Does the adult subject to guardianship have any current medical ordental problems?
☐ No
If “Yes,” please describe those problems and what is being done regarding those problems:

☐ Yes

b.

Please describe your plan for meeting his/her future needs for medical and dental care:

c.

Does he/she have any current mental, cognition,1 behavioral or emotional problems that cause you concern?
□ No ☐ Yes
If “Yes,” please describe those problems and what is being done regarding those problems:

d.

Please describe your plan for meeting his/her future needs for services for possible mental, behavioral or
emotional problems:

e.

Does he/she have a living will? ☐ No ☐ Yes
If “Yes,” do you have a copy of the document?

f.

Does he/she have a healthcare Power of Attorney? ☐ No
If “Yes,” who is serving as the agent (attorney-in-fact)?

☐ Yes

6. Adult Subject to Guardianship - Vocational Services and Employment
a.
Is he/she receiving vocational services?
☐ No ☐ Yes
If “Yes,” please describe:
b.

Is he/she employed? ☐ No
If “Yes,” please describe:

☐ Yes

c.

Please describe your plan for meeting his/her possible needs for vocational services and/or employment:

7. Family Members and Significant Other Persons:
a.
Will arrangements be made for regular contacts of adult subject to guardianship with family members (e.g.,
spouse, parent(s), adult children, adult siblings, etc.)? ☐ No ☐ Yes
If “No,” please explain:
If “Yes,” please describe arrangements:
b.

Will arrangements be made for regular contact with other significant persons (e.g., friends, former co-workers,
clergy, etc.)? ☐ No ☐ Yes
If “No,” please explain:
If “Yes,” please describe arrangements:

8. Adult Subject to Guardianship – Social Activities/Services
a.
Will arrangements be made for the adult under guardianship to participate in socialactivities, including
recreational, cultural, educational or religious activities?
☐ No ☐ Yes
*

Cognition refers to the process of perceiving or understanding information and being able to effectively use it in one’s daily life.
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If “No,” please explain:
If “Yes,” please describe arrangements:

9. Guardian’s contacts and activities with adult subject to guardianship – Complete this section only if he/she is not living
with you.
a.

How often do you plan to see (visit) or have other contacts (e.g., by mail, email, telephone, etc.) with him/her?
Frequency of Contacts
□ Daily ☐ Weekly ☐ Monthly ☐ Other
If “Other,” please explain:

b.

What type of activities with the adult under guardianship or on behalf of him/her do you plan?

10. Need for Assistance
a.
Do you need assistance in providing or arranging for the care of the adult subject to guardianship?
□ No ☐ Yes
If “Yes,” please describe the assistance you need:

11. Additional Information (optional)
If there is any additional information you believe should be provided to the court, please describe:

I hereby state under oath, that the following facts are true concerning the adult who is under my guardianship.

Date
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Appendix B
Adult Guardianship Annual Report Forms
1. SUPREME COURT ANNUAL REPORT FORM FOR ADULT
In the Iowa District Court for
In the Matter of the Guardianship of:

County
Probate no.

Guardian’s Annual Report for
Protected Person

Full name: first, middle, last

Protected Person.
Iowa Code § 633.669(1)(b)

Guardian states as follows:
1.

This report is for the period from:
Month

2.

/
Day

to

/
Year

/
Day

Month

/
Year

.

Protected Person’s residence and living arrangements
A. Protected Person’s current residence:
Address
City

State

ZIP code

B. Protected Person’s living arrangements:

 Check this box if you have attached a sheet with additional information.

3.

Conservatorship
Protected Person check one
A.  does not have a conservator.
B.  has a court-appointed conservator. If you check B, you must fill in the following
information.

Name and address of the court-appointed conservator:
Full name: first, middle, last
Street address

City

Continued on next page
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4.

Protected Person’s expenses
Sources of payment of Protected Person’s living expenses and other expenses:

 Check this box if you have attached a sheet with additional information.

5.

Protected Person’s health
A. Protected Person’s physical and mental health status:

 Check this box if you have attached a sheet with additional information.

B. Medical, dental, and other health care services provided to Protected Person:

 Check this box if you have attached a sheet with additional information.

6.

Other professional services
A. Protected Person requires professional services other than those listed in 5
above.
 Yes

 No

If you checked Yes, complete B, otherwise proceed to 7.

B. Other professional services provided to Protected Person:

 Check this box if you have attached a sheet with additional information.

Continued on next page
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7.

Protected Person’s education
A. Protected Person’s needed education, training, or other vocational assistance.
 Yes

 No

If you checked Yes, complete B, otherwise proceed to 8.

B. Educational, training, and vocational services provided to Protected Person:

 Check this box if you have attached a sheet with additional information.

8.

Protected Person’s employment
Protected Person’s employment is:
 Employed fulltime.
 Employed parttime.
 Unemployed.
 Other:

.

Place of employment:
9.

.

Protected Person’s contact with family members and others
Nature and extent of Protected Person’s contact with Protected Person’s family
members and other significant persons:

 Check this box if you have attached a sheet with additional information.

10. Guardian’s interaction with Protected Person
Nature and extent of Guardian’s visits with, and activities on behalf of, Protected
Person:
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11. Continuation of guardianship
A. Guardianship is recommended to be:  continued

 terminated.

If termination is recommended, provide an explanation. A hearing may be required on the matter of
termination.

 Check this box if you have attached a sheet with additional information.

B. Ability of Guardian to continue as guardian.
Discuss Guardian’s ability to continue as guardian for Protected Person.

 Check this box if you have attached a sheet with additional information.

C. Assistance required.
Identify any assistance Guardian needs for the care and protection of Protected
Person.

 Check this box if you have attached a sheet with additional information.

12. Other information
Other information that may be useful to the court in the opinion of Guardian:
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13. Fees for Guardian are check one
 applied for.
 waived.
Attach affidavit relative to compensation. (Iowa Code section 633.202.)

14. Fees for Guardian’s attorney check one
 should be set by the court.
 are not requested.
 are waived or not applicable.
Attach affidavit relative to compensation. (Iowa Code section 633.202.)

15. Oath and Signature
I,

, have read this annual report, and I certify under
Print Guardian’s name

penalty of perjury and pursuant to the laws of the State of Iowa that the information I
have provided in this report is true and correct.
, 20
Month

Day

Year

Guardian’s signature*

Mailing address
(
)
Phone number

City

Email address

State

ZIP code

Additional email address, if applicable

*Whether filing electronically or in paper, you must handwrite your signature on this form. If you are filing
electronically, scan the form after signing it and then file electronically.
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2. TASK FORCE MODEL ANNUAL REPORT FORM FOR ADULT
Name of Adult Subject to Guardianship:
Case No.
Action date:
NOTICE TO GUARDIAN
.
1. You must complete, sign, and return to the court on or before (date):
2. The purpose of this report is to give the court as complete a picture as possible of the current situation of the adult
subject to guardianship.
3. This report requests information since the last report.
4. When answering questions in this report, please provide specific details. Answers such as “same as last report” and
“no change since last report” are not acceptable answers.
5. If you need assistance in completing this form, please contact: (List sources of assistance)
.
1. Guardian – Personal Information
a.
Name:
b.

Present address (street address, including apartment number, city, state, and zip code, of each guardian):

c.

Telephone:

d.

E-mail:

e.

What is your relationship to the adult subject to guardianship? ☐ Spouse ☐ Parent ☐ Adult Child
□ Adult Sibling ☐ Other
If “Other,” please describe:

f.

Since your appointment or your last report, have you been arrested for, charged with, or convicted of any
criminal offense? ☐ No
☐ Yes
If “Yes,” please explain. (You need not report minor traffic offenses that do not involve alcohol or illegal drugs).

g.

Since your appointment or your last report, have you been the subject of a report of dependent adult abuse or
child abuse? ☐ No
☐ Yes
If “Yes,” please explain.

2. Conservatorship
a.
Has the court appointed a conservator to manage of the financial affairs of the adult subject toguardianship?
□ No ☐ Yes
If “Yes,” please indicate who is serving as his/her conservator: ☐ You ☐ Another Person (please list name
and contact information):
b.

Complete this section only if there is no conservatorship.
By whom are the living expenses and other expenses of the adult under guardianship being paid?
□ Social Security ☐ Pension
□ Spouse ☐ Adult Child ☐ Parent(s) ☐ Adult Sibling
□ By you as the guardian
□ Other
If “Other,” please explain:
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3. Adult Subject to Guardianship - Personal Information
a.
Age of adult subject to guardianship:

4. Adult Subject to Guardianship - Residence
a.
Adult subject to guardianshipis:
□ now living in my home
□ now living in home of another person
□ now living in another place (describe)
b.

If he/she is not living in your home, state the name, address and phone number of the person(s) with whom he/she
is living:

c.

(1)

Since your last report, has any adult living in the place where he/she is living been arrested for, charged
with, or convicted of any criminal offense? ☐ No
☐ Yes ☐ No Information
If “Yes,” please explain.

(2)

Since your last report, has any adult living in the place where he/she is living been reported for
dependent adult abuse or child abuse to the Department of Human Services?
□ No ☐ Yes ☐ No Information
If “Yes,” please explain:

d.

Has he/she moved in the past year? ☐ No
If “Yes,” please explain:

☐ Yes

5. Adult Subject to Guardianship - Health
a.
Since your last report, has the adult subject to guardianship had any medical or dental problems? ☐ No ☐ Yes
If “Yes,” please explain:
b.

Has he/she been seen for any of the medical or dental problems identified above by a health care provider?
□ No ☐ Yes
If “No,” please explain:
If “Yes,” please provide the name of and contact information for the provider(s):

c.

Since your last report, has he/she had any of the mental health, cognition,∗ behavioral or emotional problems that
cause you concern?
□ No ☐ Yes
If “Yes,” please explain:

d.

Has he/she been seen for any of the mental health, cognition,* behavioral or emotional problems identified above
by a professional provider or providers? ☐ No
☐ Yes
If “No,” please explain:
If “Yes,” please provide the name and contact information of the provider(s):

e.

Does he/she have public health insurance (e.g., Medicaid, Medicare) or private health insurance? ☐ No
If “Yes,” please describe:

☐ Yes

6. Adult Subject to Guardianship - Vocational Services and Employment
a.
Is he/she receiving vocational services? ☐ No
☐ Yes
If “Yes,” please describe:
b.

Is he/she employed?
☐ No
If “Yes,” please describe:

☐ Yes

7. Contacts with Family Members and Other Significant Persons
∗

Cognition refers to the process of perceiving or understanding information and being able to effectively use it in one’s daily life.
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a.

Since your last report, did the adult subject to guardianship have regular contact with family members (e.g.,
☐ Yes
spouse, parent(s), adult child or children, adult sibling(s), etc.)? ☐ No
If “No”, please explain:
If “Yes,” please describe:

b.

Since your last report, did the adult under guardianship have regular contacts with other significant persons
☐ Yes
(e.g., friends, former co-workers, clergy, etc.)? ☐ No
If “No,” please explain:
If “Yes,” please describe:

8. Adult Under Guardianship – Social Activities/Services
a.
Since your last report, were arrangements made for the adult under guardianship to participate in social activities,
including but not limited to, recreational, cultural, educational or religious activities? ☐ No
☐ Yes
If “No,” please explain:
If “Yes,” please describe frequency and type of contacts:

9. Guardian’s Contacts and Activities - Complete this section only if the adult subject to guardianship is not living in
your home with you.
a.
Since your last report, how often did you see (visit with) adult subject to guardianship?
□ Daily ☐ Weekly ☐ Monthly ☐ Other
If “Other,” please describe:
b.

Have you had other contacts with him/her? ☐ No ☐ Yes
If “Yes,” indicate type and frequency:
Type of Contact
□ By telephone

Frequency of Contacts
☐ Daily ☐ Weekly ☐ Monthly ☐ Other
If “Other,” please describe:

□ By mail or e-mail

☐ Daily ☐ Weekly ☐ Monthly ☐ Other
If “Other,” please describe:

□ Other (describe):
If “Other,” please describe:

☐ Daily ☐ Weekly ☐ Monthly ☐ Other
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c.

Please summarize your activities with and on behalf of the adult subject to guardianship:

10. Current Situation and Future Plan for Adult Subject to Guardianship
a.
Current living situation and care of adult under guardianshipis:
□ Very Good ☐ Good ☐ Adequate ☐ Poor
If “Adequate or Poor,” please explain:

b.

Do you think the current plan for him/her living situation and care is in his/her best interest? ☐ Yes ☐ No
If “No,” what changes would you recommend for the next year?

11.

Need for Guardianship
The guardianship should be ☐ continued ☐ terminated ☐ changed.
If guardianship should be terminated or changed, please state the reasons:

12.

Continuation as Guardian
I ☐ am
☐ am not able to continue my duties and obligations as guardian.
If you are not able to continue as guardian, state reasons. If you cannot continue as guardian, you must petition the
court to relieve you of your duties.

13.

Need for Assistance
Do you need assistance in providing or arranging for the care of the adult subject to guardianship?
□ Yes ☐ No
If “Yes,” please describe assistance needed:

14.

Additional Information (optional)
If there is any additional information you believe should be provided to the court, please describe:

I hereby state under oath, that the following facts are true concerning the adult who is under my guardianship.

Date
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SESSION SIX
Administration of Conservatorships
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GUIDANCE FOR NEW AND EXISTING CONSERVATORS*
COMPLIANCE WITH THE REQUIREMENTS OF HF 610
Presentation Outline
Chip Baltimore**
I. Duties of Conservator under HF 610
The Probate Code § 633.641 currently provides: “It is the duty of the conservator of the
estate to protect and preserve it, to invest it prudently, to account for it as herein provided,
and to perform all other duties required of the conservatorship by law, and at the termination
of the conservatorship, to deliver the assets of the ward to the person entitled thereto.”
Probate Code HF 610 § 633.641(1) similarly provides that the conservator “is a fiduciary and
has duties of prudence and loyalty to the protected person.”
In addition, HF 610 § 633.641(2) provides that a conservator has a duty to consider any
estate plan or other document expressive of protected person’s investment and distributive
intent in investing and distributing protected person’s assets. HF 610 § 633.641(4) also
retains the requirement in existing Probate Code § 633.641 requiring a conservator to report
assets and income to Department of Human Services if a protected person is receiving
Medicaid assistance.
II. Problems with Existing Court Monitoring of Conservators and Conservatorships
A. Retrospective reporting to the court by conservators
1.

The Probate Code § 633.670 currently provides that once a conservator is appointed
by the court, the conservator must file an inventory of the protected person’s assets
and thereafter must file annual reports and accountings. The conservator’s annual
report looks backward and describes actions the conservator has taken over the past
year. Therefore, the court’s review of the conservator’s actions is essentially
retrospective in nature, that is the court is asked to ratify actions described in the
report after the conservator has already taken them. Importantly, the court has no real
oversight over the actions of the conservator until the filing of the first annual report.

*

© 2019 Institute on Guardianship and Conservatorship
Chip Baltimore has extensive experience with conservatorships as a result of representing
parties in conservatorship proceedings, serving as a conservator and in administration of
conservatorships. He is currently the principal of BA Consulting Group LLC and an attorney
with the Law Offices of Kirke C. Quinn. He was a member of the Iowa House of Representatives
from 2011-2018 and served more than five years as Chair of the House Judiciary Committee. He
practiced law for a number of years prior to serving for thirteen years as vice-president, general
counsel and trust officer of the Boone Bank and Trust Company.
**
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2.

Because of the retrospective nature of reporting to the court by the conservators, the
court is usually not in a position to prevent misfeasance or malfeasance by
conservators before it happens. By the time misfeasance or malfeasance is
discovered, if at all, the assets all too often have disappeared or dissipated with no
chance for their recovery.

B. Inadequate information provided court in annual reports
The current form used by conservators for the required annual reports all too often does
not result in the reporting of information that gives a very complete picture of the
protected person’s financial affairs or the conservator’s management of the protected
person’s assets. Consequently, the court frequently lacks the information that it needs for
informed decision making as to the appropriateness of the conservator’s actions.
C. Lack of proactive court review of annual reports
It has been reported that some judges “rubber stamp” annual reports without the thorough
review needed to ensure the financial affairs of the protected person are being
appropriately managed.
III. HR 610’s Response to Court Monitoring Problems
A. Goal of HF 610 regarding establishing conservatorship
The overarching goal of HF 610 is to strengthen and enhance the protections for highly
vulnerable Iowans under conservatorship—both adults with diminished decision-making
capacity and minors—through more effective and efficient court monitoring and oversight
of established conservatorships. The Iowa Supreme Court on Guardianship and
Conservatorship Reform Task Force found that such monitoring and oversight are needed
to ensure the accountability of conservators and to prevent as well as identify and remedy
misfeasance and malfeasance with respect to the assets of protected persons by
conservators. 1
B. Requirement of an initial financial management plan
1.

In response to the foregoing problems with existing court monitoring and oversight,
HF 610 § 633.670 requires prospective and proactive court review of financial affairs
of the protected person, as well as the informed granting of the authority and the
powers to be exercised by a conservator.

2.

The vehicle for such court review is contained in HF 610 § 633.670. It sets forth the
new requirement that within 90 days of appointment, a conservator must file an initial
financial plan for protection, management, investment, and expenditure of the
protected person’s assets together with an inventory of the protected person’s assets.
Once the plan and the authority and powers needed to carry out the plan are approved
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by the court, the conservator can exercise the authority and powers described in the
plan without further court order subject to modification in subsequent annual reports.
3.

HF 610 § 633.670 specifically provides:
1. A conservator shall file an initial plan for protecting, managing, investing, expending, and
distributing the assets of the conservatorship estate within ninety days after appointment. The plan
must be based on the needs of the protected person and take into account the best interest of the
protected person as well as the protected person’s preference, values, and prior directions to the
extent known to, or reasonably ascertainable by, the conservator.
a. The initial plan shall include all of the following:
(1) A budget containing projected expenses and resources, including an estimate of the total
amount of fees the conservator anticipates charging per year and a statement or list of the amount
the conservator proposes to charge for each service the conservator anticipates providing to the
protected person.
(2) A statement as to how the conservator will involve the protected person in decisions about
management of the conservatorship estate.
(3) If ordered by the court, any step the conservator plans to take to develop or restore the
ability of the protected person to manage the conservatorship estate.
(4) An estimate of the duration of the conservatorship.
b. Within two days after filing the initial plan, the conservator shall give notice of the filing of
the initial plan with a copy of the plan to the protected person, the protected person’s attorney and
court advisor, if any, and others as directed by the court. The notice must state that any person
entitled to a copy of the plan must file any objections to the plan not later than fifteen days after it
is filed.
c. At least twenty days after the plan has been filed, the court shall review and determine
whether the plan should be approved or revised, after considering objections filed and whether the
plan is consistent with the conservator’s powers and duties.
d. After approval by the court, the conservator shall provide a copy of the approved plan and
order approving the plan to the protected person, the protected person’s attorney and court
advisor, if any, and others as directed by the court.
e. The conservator shall file an amended plan when there has been a significant change in
circumstances or the conservator seeks to deviate significantly from the plan. Before the amended
plan is implemented, the provisions for court approval of the plan shall be followed as provided in
paragraphs “b”, “c”, and “d”.
2. A conservator shall file an inventory of the protected person’s assets within ninety days after
appointment which includes an oath or affirmation that the inventory is believed to be complete
and accurate as far as information permits. Copies of the inventory shall be provided to the
protected person, the protected person’s attorney and court advisor, if any, and others as directed
by the court. When the conservator receives additional property of the protected person, or
becomes aware of its existence, a description of the property shall be included in the
conservator’s next annual report.
3. A conservator shall file a written and verified report for the period since the end of the
preceding report period. The court shall not waive these reports.
a. These reports shall include all of the following:
(1) Balance of funds on hand at the beginning and end of the period.
(2) Disbursements made.
(3) Changes in the conservator’s plan.
(4) List of assets as of the end of the period.
(5) Bond amount and surety’s name.
(6) Residence and physical location of the protected person.
(7) General physical and mental condition of the protected person.
(8) Other information reflecting the condition of the conservatorship estate.
b. These reports shall be filed:
(1) On an annual basis within sixty days of the end of the reporting period unless the court
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orders an extension for good cause shown in accordance with the rules of probate procedure.
(2) Within thirty days following removal of the conservator.
(3) Upon the conservator’s filing of a resignation and before the resignation is accepted by the
court.
(4) Within sixty days following the termination of the conservatorship.
(5) At other times as ordered by the court.
c. Reports required by this section shall be served on the protected person’s attorney and court
advisor, if any, and the veterans administration if the protected person is receiving veterans
benefits.

4.

The requirement that a conservator file an initial plan and an inventory is designed to
encourage the conservator to identify the assets, liabilities, income sources, and
expenses of the protected person, and proactively to develop a plan for meeting the
protected person’s financial needs and the financial management of the protected
person’s assets for the period prior to the required filing of the next annual report.

5.

The initial plan requirement will enable the court to determine whether the
conservator has developed an appropriate plan and will furnish the court with a
benchmark to evaluate conservator’s future performance.

6.

Most importantly the plan increases the ability of the court to prevent
misappropriation and misuse of the protected person’s assets by identifying proposed
actions on the part of the conservator that pose a serious risk of such misappropriation
and misuse.

C. Procedural issues regarding initial plan and inventory
1.

HF 610 § 633.670(1) specifies that the plan and inventory must be filed with the court
by the conservator within 90 days after appointment.

2.

Within 2 days after filing the plan, the conservator must give notice of filing and a
copy of the initial plan to:
○ the protected person;
○ the protected person’s attorney;
○ the court visitor, if any; and
○ any other person as directed by the court.

3.

Any person entitled to a plan has 15 days after filing of the plan to file any objections.

4.

The court must review the plan at least 20 days after filing to either approve or revise.

5.

The conservator must file an amended plan whenever:
○ There has been a significant change in circumstances, or
○ The conservator plans to deviate significantly from the plan.
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6.

The same deadlines are specified for an amended plan as for an initial plan.

7.

In addition, HF 610 § 633.670(3) requires a conservator to provide copies of the
report to the veterans administration if the protected person is receiving veterans
benefits.

D. Contents of initial plan
1.

HF 610 § 633.670(1) specifies that the initial plan “shall include:”
○ A budget including
•

projected expenses,

•

projected resources,

•

estimated conservator fees per year, and

•

statement, or list, of the amount the conservator proposes to charge for each
service;

○ A statement by the conservator as to how the conservator plans to involve the
protected person in decisions about the management of the protected person’s
assets;
○ If ordered by the court, steps the conservator plans to take to restore the protected
person’s ability to manage his/her own financial affairs; and
○ An estimate of the duration of the conservatorship.
E. Institute Model forms relating to initial plan requirement
1.

The following model forms related to the initial plan requirement have been prepared
by the Institute on Guardianship and Conservatorship (with assistance and input from
judges and practitioners) for use by judges and conservators:
○ Model Form One: Court Order Appointing Conservator and Establishing Initial
Authority,
○ Model Form Two: Conservator’s Initial Financial Management Plan, and
○ Model Form Three: Court Order Approving Initial Plan and Establishing
Authority of Conservator.

2.

These forms are included in Appendix A of this paper.

F. Best practices regarding initial plan requirement
1.

New conservatorships
○ In the order appointing a new conservator, the court should expressly authorize
the conservator to exercise any powers reasonably necessary to allow the
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conservator to prepare and submit the required initial plan for subsequent court
review and approval. If any additional appropriate powers are identified during
hearing on petition for appointment of conservator, the court can provide
authority for such powers in the order appointing the conservator.
○ Model Form One: Court Order Appointing Conservator and Establishing Initial
Authority mentioned above and contained in Appendix A of this paper is intended
to be used for this purpose.
2.

Existing Conservatorships
○ Since the filing of an initial financial management plan for review and approval
by the court is a new requirement of HF 610, existing conservators of already
established conservatorships obviously have not filed and obtained court approval
of plans. However, there are simple solutions to the temporary problem of
bringing existing conservatorships into compliance HF 610 prior to its effective
date of January 1, 2020.
○ If an existing conservator’s next annual report is due before January 1, 2020, the
conservator should include in the annual report the information that would be
included in an initial financial management plan.
○ If an existing conservator’s annual report is due after January 1, 2020, the
conservator can apply to the court for an order extending the conservator’s
authority to continue managing the conservatorship in the current manner after
January 1, 2020, pending the court’s approval of the newly required financial
management plan in the conservator’s next annual report.
○ Model Form Four: Conservator’s Application for Order Clarifying Authority and
Model Form Five: Court Order Clarifying Authority have been prepared by the
Institute on Guardianship and Conservatorship (with assistance from judges and
practitioners) for use by conservators and judges for this purpose.
○ These forms are included in Appendix A of this paper.
○ Alternatively, the conservator can file an application with the court for explicit
authority to exercise specific powers after January 1, 2020, pending the court’s
approval of the newly required financial management plan in the conservator’s
next annual report.

IV. Annual Reports and Other Required Conservator Reports
1.

HF 610 § 633.670(3) retains the requirement under current Probate Code 633.670(1)
that conservators must file annual reports.

2.

HF 610 § 633.670 (3), unlike the current Code, expressly states that this reporting
requirement cannot be waived by the court. In accordance with a recommendation of
the Guardianship and Conservatorship Reform Task Force, the Supreme Court
adopted Rule of Probate Procedure 7.8 prohibiting waivers of reporting requirements.
Waivers are prohibited because they negatively impact the court’s ability to fulfill its
monitoring function which is integral to the responsibilities of the court to protect
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vulnerable adults and minors under conservatorship. Underlying the waiver
prohibition also is the view that annual reporting is not unduly burdensome for
fiduciaries such as conservators and serves as a reminder to them of the seriousness of
the responsibility they took on when they agreed to serve as conservators.
3.

HF 610 § 633.670(3) specifies that the conservator must file the annual report within
60 days at the end of the reporting period and specifies that it must set forth the
following:
○ balance of funds on hand at beginning and end of annual period,
○ list of disbursements made,
○ changes in the conservator’s initial plan,
○ assets as of end of annual period,
○ bond amount and surety’s name,
○ residence and physical location of protected person,
○ description of physical and mental condition of protected person, and
○ any other information reflecting the condition of the protected person’s financial
condition.

4.

Best practice – For complex conservatorships, it may be a best practice to file an
amended financial management plan with each annual report to ensure that the
conservator’s plan for ongoing management of the protected person’s financial affairs
is appropriate and that the conservator has the authority and powers needed to
implement the plan.

5.

The conservator also must file the following other written reports:
○ within 30 days after removal of conservator;
○ upon resignation of conservator, but before the court approves resignation;
○ within 60 days after termination of conservatorship; and
○ any other time as required by the court.

V. Conservators’ Authority and Exercise of Powers Without Prior Court Approval
A. General provisions of Probate Code applicable to all fiduciaries §§ 633.63–633.162
1.

HF 610 did NOT repeal Probate Code §§ 633.63–633.162 captioned “General
Provisions Relating to Fiduciaries.” These sections authorize “fiduciaries” to exercise
a number of powers without prior court approval. The Probate Code § 633.3(17)
defines “fiduciary” as including a conservator, and HF 610 § 633.641 expressly states
that a conservator is a fiduciary.

2.

Since the enactment of HF 610 on May 1 and continuing after it becomes effective on
January 1, 2020, new and existing conservators have and will continue to have the
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authority and powers enumerated in the Probate Code’s General Provisions Relating
to Fiduciaries.
3.

These provisions deal with the following authority and powers of conservators (and
other fiduciaries):
○ 633.67 Powers of surviving cofiduciary.
○ 633.68 Powers of successor fiduciary.
○ 633.77 Receipts by one fiduciary.
○ 633.78 Fiduciary written request and third-party protection.
○ 633.81 Suit by and against a fiduciary.
○ 633.82 Designation of attorney.
○ 633.84 Delegation of authority.
○ 633.87 Deposit of money in banks.
○ 633.89 Power of fiduciary or custodian to deposit securities.
○ 633.90 Power of a fiduciary to access digital assets.
○ 633.95 Release of liens and mortgages.
○ 633.96 Specific performance voluntary.
○ 633.110 Receipts taken.
○ 633.123A Investments in investment companies and investment trusts.
○ 633.124 Investment may be held in name of nominee of bank or trust company.
○ 633.127 Establishment of common trust funds.
○ 633.144 Mortgages and judgments.
○ 633.156 Deposits by corporate fiduciaries.

4.

Among the specific powers that conservators commonly need to exercise and will
continue to be able to exercise without prior court approval include, but are not
limited to, the following:
○ Making of bank deposits—§ 633.87 expressly allows conservators as fiduciaries
to deposit money in banks.
○ Making of request to third party about assets of protected party—§ 633.78
expressly allows conservator to submit written requests to third parties for
information concerning protected person’s assets held by third parties and to
obtain the protected person’s property from the third parties.
○ Designation of an attorney—§ 633.82 expressly allows conservators to designate
an attorney to assist in the administration of the conservatorship.
○ Holding mutual funds as investments—§ 633.123 permits conservators as
fiduciaries to hold mutual funds.
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○ Holding of securities in nominee name—§ 633.124 permits conservators as
fiduciaries to hold securities in nominee name.
5.

HF 610 did repeal existing Probate Code § 633.649, which read: “Except as expressly
modified herein, conservators shall have the powers relating to all fiduciaries as set
out in §§ 633.63 through 633.162.” However, the repeal of this section by HF 610
was not intended to and does not strip conservators of existing conservatorships of all
the enumerated powers contained in §§ 633.63 through 633.162 as of its effective
date of January 1, 2020.

B. HF 610 repeal of § 633.646
1.

HF 610 repeals existing Probate Code § 633.646, which authorized conservators to
exercise five powers without a prior court order.

2.

The repeal of § 633.646 will have limited impact on the authority and the powers of
new or existing conservators.
○ HF 610 repealed § 633.646(1), providing that conservator could collect and
receive any principal or income without prior court order, and § 633.646(4),
providing that the conservator could receive other property from any source
without prior court order. As it has been noted, however, the general Probate
Code provision § 633.78, remains in effect, which provides that a conservator
may present a written request to any person for the purpose of obtaining property
owned by the protected person or for information about such property needed to
perform the conservator’s duties.
○ HF 610 repealed § 633.646(1) authorizing a conservator to enforce, defend
against or prosecute any claim by or against the ward or the conservator; to sue on
and defend claims in favor of, or against, the ward or the conservator without a
prior court order. As it has been noted, however, the general Probate Code
provision § 633.81 remains in effect, and provides a fiduciary with authority to
“sue, be sued and defend in such capacity,” which is virtually identical to the
repealed § 633.646(1).
○ HF 610 repealed § 633.646(2) authorizing the sale or transfer of perishable
personal property. However, the need to exercise this power without prior court
order is extraordinarily rare in the vast majority of conservatorships. Similarly,
although HF 610 repealed § 633.644(3) authorizing voting at corporate meetings,
the need to exercise this power without a prior court order is not that common. In
the event that there is a crucial vote in which a vote on behalf of the protected
person will matter, affirmative authority from the court can easily be sought.
○ Further, the requirements of HF 610 with respect to proactive court oversight of
conservatorships negate much of the need for the repealed § 633.646(5), which
allowed a conservator to hold assets for up to a year until the filing of the annual
report. However, as it has been pointed out, HF 610 requires the conservator to
file an initial financial management plan within 90 days of appointment, and the
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plan must set forth the conservator’s proactive plan for managing the protected
person’s assets. In short, HF 610 better protects the protected person’s assets than
§ 633.646(5).
○ Given that the primary goal of HF 610 is to provide additional and stronger
safeguards against the misfeasance or malfeasance of the protected person’s assets
by a conservator, the new provisions of HF 610 requiring enhanced court review
and advance approval of the authority and powers to be exercised by conservators
should assuage any remaining concerns about the repeal of § 633.646.
C. Conservator’s authority and exercise of powers requiring prior court approval
1.

Turning to the authority and powers of a conservator requiring prior court approval,
once again it must be emphasized that HF 610 § 633.670 contains the new
requirement that a conservator must file within 90 days of appointment an initial
financial plan for protection, management, investment, and expenditure of the
protected person’s assets together with an inventory of the protected person’s assets.
Once the plan is approved by the court and the court has granted the conservator the
necessary authority and powers to carry out the plan, the conservator can exercise the
authority and powers described in the plan and order without further court order,
subject to modification in subsequent annual reports.

2.

HF 610 also repeals Probate Code § 633.647 which lists seven powers that a
conservator can exercise subject to court approval. However, HF 610 § 633.642
contains a similar listing of eight powers that a conservator can exercise subject to
court approval.

VI. Issuance and Use of Letters of Appointment
A. Significance of letters of appointment under current law
1.

The current Probate Code 633.178 currently provides: “Upon filing of an oath of
office or certification and a bond, if any is required, the clerk shall issue letters under
seal of the court, giving the fiduciary the powers authorized by law.” (emphasis
added).

2.

The letters of appointment issued under current law are typically no more than a page
in length and lack substantive detail regarding the specific powers that a conservator
may exercise.

3.

Under current law, letters of appointment are not evidence of a conservator’s plenary
authority to engage in any and all transactions, as such plenary authority does not
exist. Letters of appointment typically lack any substantive detail as to the nature and
extent of the conservator’s authority, and they DO NOT inform third parties as to
what a conservator can or cannot do.
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4.

Many of the powers commonly exercised by conservators with regard to transactions
with third parties may only be done with court approval, and hence the exercise of
these powers is not “authorized by law” absent a court order. Thus, even under
current law, prudent third parties must request proof of court authorization of the
conservator’s power to engage in such transactions involving the exercise of such
powers.

B. Effect of HF 610 on letters of appointment
1.

HF 610 is designed to customize conservator’s authority and powers according to the
needs of each individual situation. To make letters of appointment more effective in
protecting the protected person's assets they should either reflect the authority and
powers granted to the conservator or the order granting the authority and powers to
the conservator should be attached to the letters.

2.

As it has been pointed out, HF 610 requires that a conservator proactively set forth a
plan to manage the protected person’s assets, and that the courts approve the plan and
provide the conservator with authority to act to implement the plan. A revision of the
current form used for letters of appointment may be advisable so that the letters
contain an explanation of the powers held by a conservator so that third parties will
know the nature and extent of a conservator’s authority.

VII. HF 610 and Financial Institutions
A paper prepared by Michel Nelson for the Iowa Academy of Trust and Estate Counsel
asserts that HF 610 renders letters of appointment moot. According to Nelson: “With the
inherent powers applicable currently, providing a copy of the conservator’s letters of
appointment was sufficient to have third parties do what the conservator asked on behalf of
the protected party,” and that “the letters alone are meaningless starting in 2020.” 2 And the
paper goes on to assert that “[i]t is highly likely that effective January 1, 2020, financial
institutions will freeze existing conservatorship accounts unless the conservator has already
provided them with evidence of court issued authority to operate the account in the manner it
has been.” 3 (Emphasis in original.) However, this concern, as expressed, is misleading about
not only the effects of HF 610 but also current law.
First, as mentioned above, the powers “inherent” in all fiduciaries specified in general
Probate Code provisions §§ 633.63 through 633.162 still apply without the need for further
court order. Therefore, any letters of appointment should be sufficient proof to third parties
of the conservator’s authority to engage in any such transactions, as they are “authorized” by
§§ 633.63 through 633.162.
Second, and most importantly, as mentioned above, even under current law, letters of
appointment are not evidence of a conservator’s plenary authority to engage in any and all
transactions. Third parties, such as financial institutions, who currently rely upon the mere
presentation of letters of appointment are doing so at their own peril, as the letters of
appointment lack any substantive detail as to the nature and extent of the conservator’s
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authority. Many of the powers commonly exercised by conservators with regard to
transactions with third parties may only be done with court approval, and hence the exercise
of these powers is not “authorized by law” absent a court order. Thus, even under current
law, prudent third parties must request proof of court authorization of the conservator’s
power to engage in such transactions involving the exercise of such powers.
Third, Nelson declares that “financial institutions will refuse to release financial information
to an appointed conservator unless a court has authorized a conservator to obtain such
information.” 4 However, Nelson ignores the existence of general Probate Code provision
§ 633.78, which specifically authorizes a fiduciary to make a written request to a third party
for information and/or delivery of property held by the third party. HF 610 did not change
§ 633.78 and under that provision a conservator may still request information from financial
institutions or any other third party. Nevertheless, third parties must be more thoroughly
educated about what authority conservators make a request for information and/or the
delivery of the property of a protected person.
Fourth, Nelson ignores the provisions of Article 3 of the Iowa Uniform Commercial Code
(UCC) governing negotiable instruments and the law of contracts as it pertains to bank
account agreements. Numerous provisions of the UCC govern bank transactions undertaken
by fiduciaries, including, but not limited to:
○ 554.3307 - Notice of breach of fiduciary duty;
○ 554.3308 - Proof of signatures and status as holder in due course;
○ 554.3402 - Signature by representative (If a person acting as a representative
signs an instrument, the represented person is bound by the signature to the same
extent the represented person would be bound if the signature were on a simple
contract. If the represented person is bound, the signature of the representative is
the "authorized signature of the represented person" and the represented person is
liable on the instrument.);
○ 554.3409 – Acceptance of draft (“Acceptance” means the [bank’s] signed
agreement to pay a draft as presented.);
○ 554.3413 – Obligation of acceptor (The acceptor of a draft is obliged to pay the
draft according to its terms at the time it was accepted,);
○ 554.3417 – Presentment warranties;
○ 554.3501 – Presentment;
○ 554.3502 – Dishonor;
In addition to the above UCC provisions, all or nearly all agreements between banks and
customers contain provisions addressing fiduciary accounts. Below is a sample portion of an
account agreement commonly used in Iowa banks. The pertinent language plainly absolves
the bank from any liability concerning authority of the fiduciary in signing checks 5:
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“Fiduciary Accounts. Accounts may be opened by a person acting in a fiduciary capacity. A
fiduciary is someone who is appointed to act on behalf of and for the benefit of another. We are
not responsible for the actions of a fiduciary, including the misuse of funds. This account may be
opened and maintained by a person or persons named as a trustee under a written trust agreement,
or as executors, administrators, or conservators under court orders. You understand that by
merely opening such an account, we are not acting in the capacity of a trustee in connection with
the trust nor do we undertake any obligation to monitor or enforce the terms of the trust or
letters.”

Thus, for existing conservatorships with existing bank accounts, the combination of the
provisions of the UCC and the existing account agreements should reassure financial
institutions that they do not need to freeze conservatorship bank accounts as a result of HF
610.
Since the filing of an initial financial management plan for review and approval by the court
is a new requirement of HF 610, existing conservators of already established
conservatorships obviously have not filed and obtained court approval of plans. As it has
been recommended previously, if an existing conservator’s next annual report is due before
January 1, 2020, the conservator should include in the annual report what should be included
in an initial financial management plan. (See pp. 5-6 infra.)
If an existing conservator’s annual report is due after January 1, 2020, however, it has been
pointed out that there is a simple solution to the temporary problem of bringing existing
conservatorships into compliance with HF 610 prior to its effective date of January 1, 2020.
The conservator could apply to the court for an order clarifying that the conservator has
authority to continue conducting the financial affairs and managing the assets of the
protected person’s in the same manner that they have been managed until the court’s
approval of the newly required financial management plan in the conservator’s next annual
report. An Institute model form for this purpose has been developed by the Institute on
Guardianship and Conservatorship and is included in Appendix A of this paper. (See pp. 5-6
infra.)
VIII. Issuance of Iowa Supreme Court Forms
A. Supreme Court forms related to conservatorships
1.

On August 20, 2019, the Iowa Supreme Court issued an administrative Order
amending Iowa Court Rule 7.11 by deleting certain forms and issuing and authorizing
the use of new forms for implementation of HF 610. The Order made the forms
effective immediately on a temporary basis, subject to approval by the Iowa
Legislative Council, and upon the effective date of HF 610 and HF 591 (minor
guardianship bill).

2.

From a review of the Court’s Order and the Rule 7.11 forms, it appears that the
relevant conservatorship forms are intended to do the following:
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Form 2 – Conservator’s Initial/Amended Plan – a generic initial or amended plan to
fulfill the requirements of Iowa Code § 633.670(1) and (3);
Form 3 – Notice of Filing of Conservator’s Initial/Amended Plan – a form to notify
the court and relevant others of the filing of the initial or amended plan, as required
by Iowa Code § 633.670(1)(b);
Form 4 – Inventory of Protected Person – a generic form for filing of an inventory of
assets as required by Iowa Code § 633.670(2);
Form 5 – Conservator’s Report – a generic form for filing of the annual report as
required by Iowa Code § 633.670(3);
Form 6 – Conservator’s Request for Approval for Other Action On Behalf of
Protected Person – a new form that allows conservators to request authority for those
items requiring prior court approval under Iowa Code § 633.642 (see above).
B. Observations regarding Supreme Court conservatorship forms
1.

The Supreme Court Rule 7.11 forms appear to attempt to model the style and format
of the forms used under the pre-HF 610 system, and with the exception of Form 6
(discussed below) only provide for the reporting of the minimum statutorily required
content.

2.

The Court-created Rule 7.11 forms, although containing the statutorily-required
minimum information, lack the specificity of the Institute model forms. The Supreme
Court Form 2, Conservator’s Initial/Amended Plan, could be improved to help a
conservator provide the court a more complete and full picture of the protected
person’s/minor’s financial status and assets, the proposed financial management plan,
and the authority and powers necessary needed to carry out the plan. This would be
especially important for the many family members and other lay conservators who do
not have or seek legal counsel for assistance in performing their duties. Most
importantly, this form is in need of improvement so as to furnish courts with the
information they need to effectively and efficiently monitor conservatorships.

3.

Prior to issuance of these forms, the Supreme Court was made aware of the concerns
raised by a member of the Iowa Academy of Trusts and Estates Counsel concerning
the alleged lack of authority of existing conservators to act after January 1, 2020.
Despite this knowledge, the Supreme Court apparently did not consider it necessary
to address those concerns through the issuance of its 8/20/19 administrative Order or
the forms it created.

4.

The last box of Form 6 (“Other action”) allows the Form 6 to be used by a
conservator to request authority for almost any proposed or desired act. Presumably,
IF an existing conservator is concerned about a lack of authority to act after the
effective date of HF 610 and before the filing of its first financial management plan,
Form 6 could be used to request such authority by checking the “Other action” box
and reciting in the narrative explanation section the authority it is seeking.
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C. Best practice
For complex conservatorships, it may be a best practice to file an amended financial
management plan with each annual report to ensure that the conservator’s plan for the
ongoing management of the protected person’s financial affairs is appropriate and that the
conservator has the authority and powers needed to implement the plan.
VI. Conclusion
House File 610 is reform legislation enacted to strengthen and enhance the substantive and
procedural protections afforded vulnerable adults and minors under conservatorship in order
to safeguard their assets against conservator misfeasance and malfeasance. HF 610 calls for
more proactive prospective planning on the part of conservators to meet the needs of
protected persons for financial management of their assets, and more proactive prospective
court oversight of the authority and powers exercised by conservators to ensure their
accountability.
Systemic change is challenging, especially for those who have been accustomed to operating
for many years under the existing Probate Code framework. Unfortunately, the
implementation of HF 610 is being hampered by misconceptions and misinformation about
its conservatorship provisions.
But the unanimous passage of House File 610 through both chambers of the General
Assembly and its signature by the Governor signify that it is now the public policy and law
of the State of Iowa to strengthen and enhance the substantive and procedural protections
afforded vulnerable adults and minors under conservatorship. The time has come for all those
involved with conservatorships to begin to work together to implement the mandates of HF
610 for the protection of highly vulnerable adults with diminished capacity and children.
1

See IOWA SUPREME COURT GUARDIANSHIP AND CONSERVATORSHIP TASK FORCE, FINAL REPORT
89-15 (August 2017)
2
Michel Nelson, “Conservatorship Provisions of New 633 Law effective January 1, 2020,” 3.
(prepared for members of Iowa Academy of Trust and Estate Counsel, May 15, 2019).
3
Id.
4
Id.
5
Wolters Kluwer Financial Services, VMP Bankers System, Terms and Conditions IA, TC-IA
1/1/2018 (1801.00)
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SESSION SIX:
Administration of Conservatorships
APPENDIX A

MODEL FORMS
• Model Form One: Court Order Appointing Conservator and
Establishing Initial Authority
• Model Form Two: Conservator’s Initial Financial
Management Plan
• Model Form Three: Court Order Approving Initial Plan and
Establishing Authority of Conservator
• Model Form Four: Conservator’s Application for Order
Clarifying Authority
• Model Form Five: Court Order Clarifying Authority
• Model Form Six: Conservator’s Annual Report
The model forms were prepared by the Institute on
Guardianship and Conservatorship with the assistance and
input from judges and practitioners.
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MODEL FORM ONE
COURT ORDER APPOINTING CONSERVATOR
AND ESTABLISHING INITIAL AUTHORITY
IN THE IOWA DISTRICT COURT IN AND FOR __________________ COUNTY
IN THE MATTER OF THE
CONSERVATORSHIP OF
__________________________,

*

__________________________,

*

Court File No. _______________________
*

*
Conservator,

ORDER APPOINTING CONSERVATOR
AND ESTABLISHING INITIAL
AUTHORITY

*

_____________________________________________________________________________

This matter comes before the Court on this date upon a Petition for Appointment of a
Conservator, filed pursuant to Iowa Code § [633.556 – for adult; 633.557 – for minor]. Upon
review of the file, and being fully advised in the premises, the Court FINDS that the Petition
should be granted.
IT IS HEREBY ORDERED that ________________________ is hereby appointed as
Conservator of the property of [the Protected Person].
BOND / FINANCIAL SECURITY:
[If the Conservator is an individual – use ONE of the following paragraphs:]
[a] IT IS FURTHER ORDERED that the Conservator shall obtain and post a bond in the
amount of $_______________________, and file the same with the Clerk of Court;
[b] IT IS FURTHER ORDERED that in lieu of a surety bond, the Conservator shall
submit a plan with its proposed alternative to posting of a bond, pursuant to Iowa Code §
633.175(2), within ___ days of the date of this Order.
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[If the Conservator is a financial institution with Iowa trust powers – use the following
paragraph:]
IT IS FURTHER ORDERED that because the Conservator is a financial institution with
Iowa trust powers, the Conservator is exempt from posting a bond.
IT IS FURTHER ORDERED that until such time as the Conservator files its initial plan
as required by section 633.670, and such plan is approved by the Court, the Conservator has the
authority granted by sections 633.63 - .162, which includes the authority to exercise the powers
set forth in sections 633.78 (make written requests for purpose of obtaining property or
information about property), 633.82 (designate and employ an attorney to assist in the
administration of the estate), 633.87 (deposit moneys and other assets in a banking institution),
633.124 (hold investments in name of a nominee of a bank or trust company), and 633.125
(require a bank to show ownership of investments held in nominee name and keep them separate
from assets of the bank).
Depending upon the particular circumstances of the conservatorship at issue and the
evidence presented during the hearing upon the petition to establish the conservatorship,
the Court may wish to consider including the following language:
[IT IS FURTHER ORDERED that based upon the facts and evidence presented to the
Court during the hearing on this matter, the Conservator shall have authority to exercise the
following powers until such time as the Conservator files its initial plan as required by section
633.670, and said plan is approved by the Court:
1.

Collect, receive, and receipt for any principal or income of the Protected Person;

2.

Receive property of the Protected Person from any source; and

3.

Continue to hold any investment or other property of the Protected person.]
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IT IS FURTHER ORDERED that upon the filing of an appropriate oath, the Clerk of
Court issue Letters of Appointment accordingly, giving the Conservator the powers reflected
herein. A copy of this Order and any future order granting or limiting the Conservator’s
authority to act on behalf of the Protected Person shall be attached to said Letters of
Appointment to reflect the extent of the powers granted to the Conservator.
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MODEL FORM TWO
FINANCIAL MANAGEMENT PLAN FOR CONSERVATOR
IN THE IOWA DISTRICT COURT IN AND FOR __________________ COUNTY
IN THE MATTER OF THE
CONSERVATORSHIP OF
__________________________,

*

__________________________,

*

Court File No. _______________________
*

Conservator,

INITIAL FINANCIAL MANAGEMENT
PLAN

*

_____________________________________________________________________________

NOTICE TO
CONSERVATOR
•
•
•

I.

The purpose of this report is to give the court as complete a picture as possible of the current situation of the
adult or minor under conservatorship (protected person), the need for financial management of his or her
assets and your plan to meet those needs.
When answering questions in this report, please provide specific details.
DO NOT provide any personally-identifiable information with regard to the protected person or protected
person’s assets/liabilities, such as social security numbers or account numbers, unless the Court has approved
an EDMS security level sufficient to protect such personally-identifiable information from public disclosure.

Conservator– Personal Information
a.
Name:
b.

Present address (street address, including apartment number, city, state, and zip code, of each conservator):

c.

Telephone:

d.

E-mail:

e.

What is your relationship to the adult or minor subject to conservatorship (protected person)? ☐ Spouse ☐
Adult Child ☐ Parent ☐ Adult Sibling
If “Other,” please describe:

II.

.

☐ Other

f.

Has the court appointed a guardian for the protected person?
☐ No ☐ Yes
If “Yes,” please indicate who is serving as the guardian: ☐ You ☐ Another Person (please list name,
address, telephone number, and email address information):

g.

By whom are the living expenses and other expenses of protected person being paid?
☐ Spouse ☐ Adult Child ☐ Parent(s) ☐ Adult Sibling(s) ☐ By you as the conservator
☐ Other
If “Other,” please explain:

Protected Person- Personal Information
a.
Age of protected person subject to conservatorship:
b.

Reason for protected person’s conservatorship:
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c.

Residence
1.

2.

d.

III.

If he/she is not living in your home, state the name, address and phone number of the person(s) with
whom he/she is living or other facility where he/she is living:

Powers of Attorney, Will, and Prepaid Burial Plan/Trust
1.

Power of Attorney (POA)
Does the protected person have a valid durable (financial) power of attorney? ☐ Yes ☐ No
If “Yes,” a copy of the power of attorney is attached or filed separately. (If filed separately, the
Conservator should ensure that an appropriate EDMS security level is ordered by the Court to prevent
public disclosure of the document.)

2.

Health Care Power of Attorney (POA)
Does the protected person have a valid health care power of attorney? ☐ Yes ☐ No
If “Yes,” a copy of the power of attorney is attached or filed separately. (If filed separately, the
Conservator should ensure that an appropriate EDMS security level is ordered by the Court to prevent
public disclosure of the document.)

3.

Will
Does the protected person have a last will and testament? ☐ Yes ☐ No
If “Yes,” has the original last will and testament been filed with the clerk of the court? ☐ Yes ☐ No
If “No,” explain: (If filed separately, the Conservator should ensure that an appropriate EDMS
security level is ordered by the Court to prevent public disclosure of the document.)

4.

Prepaid Burial Plan/Trust
Does the protected person have a prepaid burial plan or irrevocable burial trust? ☐ Yes ☐ No
If “Yes,” a copy of the contract, plan or trust is attached or filed separately. (If filed separately, the
Conservator should ensure that an appropriate EDMS security level is ordered by the Court to prevent
public disclosure of the document.)

Inventory of Assets
a.
Attach or file separately an inventory of assets of the protected person. (The Conservator should ensure that
an appropriate EDMS security level is ordered by the Court to prevent public disclosure of the document.)

\\b.

IV.

Protected person is: ☐ now living in protected person’s own residence ☐ now living in conservator’s
home ☐ now living in home of another person ☐ now living in facility or other place (describe):

b.

An inventory of assets of the protected person is attached or filed separately? ☐ Yes ☐ No
If “No”, explain:
Are any of the protected person’s assets owned jointly with another person? ☐ Yes ☐ No
If “Yes”, explain, including who has been responsible for the management of said assets and the amount and source
of payment for any expenses associated with said asset:

Budget and Budget Related Information
INFORMATION REQUESTED IS FOR TWELVE-MONTH PERIOD PRIOR TO DATE OF NEXT REQUIRED
ANNUAL REPORT.
A.

Receipts/Income. Fill in only receipts and income that apply.
•
Indicate the estimated amount of receipts/income received on both a monthly and annual basis. If an
income amount (e.g. wages) is to be received on a monthly basis multiply the amount by 12 to
determine the estimated annual amount. If an estimated income amount (e.g. dividends) is to be
received on an annual basis divide the amount by 12 to determine the monthly amount.

Receipt/Income Source

Monthly Amount (estimate)
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1.

Wages

2.

Social Security Benefits
Social Security (SS)
Social Security Disability Insurance
(SSDI)
Supplemental Security Income
(SSI)

3.

Pension/Retirement Plan Distribution
Specify type:

4.

Veterans Benefits

5.

Rental Income

6.

Interest/Dividends

7.

Supplemental Security Income (SSI)

8.

Long-term care insurance

9.

Other receipts/income. List; use
attachment if necessary.

Total Receipts/Income

(The Annual Amount stated must equal twelve times the Monthly Amount stated.)
B.

Liabilities/Debts. Fill in only those liabilities/debts that apply.
•
Indicate the estimated amount of liability/debt payable on both a monthly and annual basis. If a debt
amount is payable on a monthly basis multiply the amount by 12 to determine the estimated annual
amount. If a debt amount is payable on an annual basis divide the amount by 12 to determine the
monthly amount.

Type of Liability/Debt
1.

Mortgage

2.

Car Loans

3.

Credit Card Debt

4.

Federal Taxes Owed

5.

State Taxes Owed

6.

Property Taxes Owed

7.

Other Liabilities/Debt. List; use
attachment if necessary.

Monthly Amount (estimate)

Institute on Guardianship and Conservatorship
CLE Conference Oct. 11, 2019

Annual Amount (estimate)

199

Total Liabilities and Debts
(The Annual Amount stated must equal twelve times the Monthly Amount stated.)
Is any listed liability/debt owed by the protected person to the conservator? ☐ Yes ☐ No
If “Yes”, explain, including the nature and amount of the original liability/debt, the current balance of the
liability/debt, and attach any written documentation evidencing the liability/debt:
Is any other person liable for all or part of any listed liability debt of the protected person? ☐ Yes ☐ No
If “Yes”, explain, including the name and address of said person, the relationship of the person to the protected
person, if any, and the source of funds being used to repay the liability/debt.:

C.

Proposed Budget. Fill in only those expenses that apply.
•
Indicate the estimated amount of expense on both a monthly and annual basis. If an expense amount
is to be incurred on a monthly basis multiply the amount by 12 to determine the estimated annual
amount. If an estimated expense amount is to be incurred on an annual basis divide the amount by 12
to determine the monthly amount.

Description of Monthly Expense
1.

Nursing Home or Facility Charges

2.

Real Property Expenses—Residence
(e.g. mortgage, insurance, maintenance,
repair, property taxes)
Food and Household Expenses

3.
4.

Utilities including phone, internet, and
cable TV

5.

Household Help and/or Caregivers

6.

Medical/Dental/Health Services and
Health Insurance Expenses

7.

Educational/Vocational Expenses

8.

Transportation Expenses (personal
vehicle and other)

9.

Clothing and other Personal Expenses

Monthly Payment (estimate)

Annual Payment (estimate)

10. Personal Allowance
11. Conservator Fees
12. Attorney Fees and/or Other Professional
Fees
13. Liabilities/Debts. List; use attachment if
necessary.
14. Other Expense(s). List; use attachment
if necessary.
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Are any of the listed expenses shared with another person? ☐ Yes ☐ No
If “Yes”, explain, including the name and address of said person, the relationship of the person to the protected
person, if any, the total amount of the monthly/annual expense, the portion for which the protected person is liable,
and the source of funds being used to pay the expense.:

V.

D.

Is the protected person currently enrolled in Medicaid? ☐ Yes ☐ No

E.

If the answer to D. above is “No,” does the protected person qualify for Medicaid and is it the plan to have the
protected person apply for Medicaid? ☐ Yes ☐ No If the answer is “Yes,” explain the plan for liquidation of
assets and/or restriction of income needed to qualify the protected person for Medicaid assistance:

F.

Request for Approval of Budget and Authority for Related Expenditures. Check only those requests that apply.
Conservator requests approval of foregoing budget and grant of the foregoing requests for authority (powers) as
follows:
1.
Approval of Budget
☐ Approval of proposed budget.
2.

Income and Expenses
☐ Authority to apply for and receive protected person’s income and make reasonably necessary
expenditures for protected person’s expenses from conservatorship income and/or assets.

3.

Medical, Dental and Other Health Care Expenses
☐ Authority for payment of any reasonable and necessary medical, dental, and other health services the
conservator determines be in the best interest of the protected person from conservatorship income and/or
assets.

4.

Miscellaneous Expenses
☐ Authority for payment of miscellaneous expenses of protected person in amount not to exceed
per month without further order of the court.

5.

Income Tax and Other Tax Payment/Account Fees
☐ Authority to file federal and state income tax returns and pay income tax and local property tax from
the conservatorship income and/or assets.

6.

Conservator Administrative Expenses
☐ Authority for payment of expenses that conservator may incur in administration of conservatorship
from conservatorship income and/or assets.

7.

Attorney’s Fees and Other Professional Fees
☐ Authority for payment of attorney’s fees and other professional fees from the conservatorship income
and/or assets.

8.

Other Authority
☐ Additional authority (describe):

Management of Assets of Protected Person
INFORMATION REQUESTED IS FOR TWELVE-MONTH PERIOD PRIOR TO DATE OF NEXT REQUIRED
ANNUAL REPORT.
A.
Assets in Need of Management. Fill in only assets applicable.
1.
Other Financial Accounts (e.g. Bank Checking/Savings Account, Certificate of Deposit)
☐ Yes ☐ Not Applicable
If “Yes,” describe plan for management of financial accounts:
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B.

VI.

2.

Investments (e.g. Stocks, Bonds, Mutual Funds, ETFs, IRA, and Investment Accounts)
☐ Yes ☐ Not Applicable
If “Yes,” describe plan for management of investments. Describe any planned change in investments to be
made in next 12 months and reason for changes:

3.

Pension, Profit Sharing, Annuities or Retirement Funds
☐ Yes ☐ Not Applicable
If “Yes,” describe management plan and authority (powers) requested to carry out plan:

4.

Real Property
☐ Yes ☐ Not Applicable
If “Yes,” describe management plan and authority (powers) needed to carry out plan:

5.

Personal Property (e.g. Household Goods, Vehicles)
☐ Yes ☐ Not Applicable
If “Yes,” describe management plan and needed authority (powers) to carry out plan:

6.

Receivables (e.g. Mortgages, Liens) Payable to the Protected Person, the Estate or Trust
☐ Yes ☐ Not Applicable
If “Yes,” describe management plan and needed authority (powers) to carry out plan:

7.

Other Property
☐ Yes ☐ Not Applicable
If “Yes,” describe management plan and needed authority (powers) to carry out plan:

Request Approval of Asset Management and Related Authority (Powers)
1.

Conservator requests approval of foregoing asset management plans and foregoing requested authority to
carry out those plans.
☐ Yes ☐ No

2.

Conservator requests the following additional authority:
☐ Yes ☐ No
If “Yes”, explain:

Additional Information (optional)
If there is any additional information you believe should be provided to the court, please describe:

I hereby state under oath, that the following facts are true concerning the adult who is under my conservatorship.

Date
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MODEL FORM THREE
COURT ORDER APPROVING INITIAL PLAN AND ESTABLISHING AUTHORITY
OF CONSERVATOR
IN THE IOWA DISTRICT COURT IN AND FOR __________________ COUNTY
IN THE MATTER OF THE
CONSERVATORSHIP OF
__________________________,

*

__________________________,

*

Conservator,

Court File No. _______________________
*

*

ORDER APPROVING INITIAL PLAN
AND ESTABLISHING AUTHORITY
OF CONSERVATOR

_____________________________________________________________________________

This matter comes before the Court on this date upon the Conservator’s Application for
Approval of Initial Financial Management Plan and Establishing Authority of Conservator, filed
pursuant to Iowa Code § [633.556 – for adult; 633.557 – for minor]. Notice of the filing of the
Application has been given to [protected person, protected person’s attorney, and court visitor]
within the time required.
The court has reviewed the conservator’s initial management plan and any response or
objection received from interested persons.
Upon review of the file, and being fully advised in the premises, the Court FINDS that
the Petition should be granted.
IT IS THEREFORE HEREBY ORDERED that:
☐ The Initial Financial Management Plan is APPROVED and the conservator is granted the
requested authority (powers) to do the following in order to carry out the plan:
a. Apply for and receive income of or for the benefit of [protected person];
b. Collect, receive and hold assets of [protected person];
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c. Pay reasonable and necessary expenses of or for the benefit of [protected person],
including but not limited to: [list of budgeted expenses];
☐ The Initial Financial Management Plan is APPROVED with the following conditions:
________________________________________________________________________
________________________________________________________________________
☐ The Initial Financial Management Plan is NOT APPROVED for the following reasons:
________________________________________________________________________
________________________________________________________________________
☐ The conservator shall file an amended Initial Financial Management Plan by
____________ (date).
☐ A hearing is required to address the Initial Financial Management Plan. Hearing is set for
________________________, at ________ o’clock __.M., at the
____________________ County Courthouse. The Conservator shall provide all
interested persons with a copy of this Order no later than _____ days prior to the hearing.
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MODEL FORM FOUR
CONSERVATOR’S APPLICATION FOR ORDER CLARIFYING AUTHORITY

IN THE IOWA DISTRICT COURT IN AND FOR __________________ COUNTY
IN THE MATTER OF THE
CONSERVATORSHIP OF
__________________________,

*

__________________________,

*

Conservator,

Court File No. _______________________
*
CONSERVATOR’S APPLICATION FOR
ORDER CLARIFYING AUTHORITY

*

_____________________________________________________________________________
COMES NOW, the undersigned Conservator in the above-captioned matter, and for its
Application for Order Clarifying Authority, states and alleges as follows:
1.

This Conservatorship was established on this date for the benefit and protection of

__________________________ (”Protected Person”).
2.

_______________________ is the duly-appointed, qualified and currently acting

Conservator for the assets and financial affairs of the Protected Person.
3.

The Conservator’s last Annual Report in this matter was filed on _______________,

20___, and covered the period from _____________________ to _____________________.
4.

The Court approved the Conservator’s last Annual Report on ____________________,

20___.
5.

The Conservator’s next annual report is due ________________________.

6.

On May 1, 2019, Iowa House File 610 was enacted, making several changes to Iowa’s

conservatorship statute, including a requirement for conservators to file a financial plan for the
future use and management of the protected person’s assets.
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7.

House File 610 and the resulting changes made to Iowa’s conservatorship statute go into

effect as of January 1, 2020.
8.

The effective date of House File 610 takes place before the Conservator’s next annual

report in this matter is due.
9.

To ensure the continued authority of the Conservator to conduct the financial affairs for

and on behalf of the Protected Person and manage the Protected Person’s assets in a consistent
manner both before and after the effective date of House File 610, the Conservator seeks an
Order from the Court clarifying that the Conservator has authority to continue conducting the
financial affairs for and on behalf of the Protected Person and managing the Protected Person’s
assets in the same manner as it has been, said authority to exist until and through the time of the
filing and approval of the newly-required financial plan and next annual report.
10.

It is in the Protected Person’s best interests for the Conservator to have the authority

requested herein for purposes of continuity of the Protected Person’s financial affairs and asset
management, until such time as the Conservator can prepare and file, and the Court can approve,
a financial plan and annual report.
WHEREFORE, the Conservator respectfully requests that the Court grant this
Application and issue an Order clarifying that the Conservator has authority to continue
conducting the Protected Person’s financial affairs and managing the Protected Person’s assets in
the same manner as it currently has for the period after January 1, 2020, and until the filing and
approval of a financial plan and next annual report.
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MODEL FORM FIVE
COURT ORDER CLARIFYING AUTHORITY

IN THE IOWA DISTRICT COURT IN AND FOR __________________ COUNTY
IN THE MATTER OF THE
CONSERVATORSHIP OF
__________________________,

*

__________________________,

*

Conservator,

Court File No. _______________________
*
ORDER CLARIFYING AUTHORITY

*

_____________________________________________________________________________

This matter comes before the Court on this date upon the Conservator’s Application for
Order Clarifying Authority. Upon review of the file, and upon receipt of no objections, the
Court FINDS that the Application should be granted.
IT IS THEREFORE HEREBY ORDERED that on and after January 1, 2020, the
Conservator shall have authority to engage in and perform any transaction concerning the
Protected Person’s financial affairs and assets that the Conservator had prior to the enactment
and effective date of Iowa House File 610 (2019 Legislative Session) until such time as the
Conservator prepares and files a financial plan as required by Iowa Code Chapter 633 as
effective on and after January 1, 2020, and the Court approves said plan and report.
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MODEL FORM SIX
CONSERVATOR’S ANNUAL REPORT
IN THE IOWA DISTRICT COURT IN AND FOR __________________ COUNTY
IN THE MATTER OF THE
CONSERVATORSHIP OF
__________________________,

*

__________________________,

*

Court File No. _______________________
*

Conservator,

CONSERVATOR’S ANNUAL REPORT

*

_____________________________________________________________________________

NOTICE TO
CONSERVATOR
•

•
•

.

The purpose of this report is to give the court a report of the current financial situation of the adult or minor
under conservatorship (protected person) and an accounting of the important transactions that have occurred
since the last report to the Court. This report is also an opportunity to advise the Court of any anticipated
needs of the protected person in the upcoming year and obtain court approval for the same.
When answering questions in this report, please provide specific details.
DO NOT provide any personally-identifiable information with regard to the protected person or protected
person’s assets/liabilities, such as social security numbers or account numbers, unless the Court has approved
an EDMS security level sufficient to protect such personally-identifiable information from public disclosure.

As of the last day of the reporting period, please report the following information:
I.

Conservator– Personal Information
a.
Name:
b.

Present address (street address, including apartment number, city, state, and zip code, of each conservator):

c.

Telephone:

d.

E-mail:

e.

What is your relationship to the adult or minor subject to conservatorship (protected person)? ☐ Spouse ☐
Adult Child ☐ Parent ☐ Adult Sibling
If “Other,” please describe:

☐ Other

f.

Has the court appointed a guardian for the protected person?
☐ No ☐ Yes
If “Yes,” please indicate who is serving as the guardian: ☐ You ☐ Another Person (please list name,
address, telephone number, and email address information):

g.

By whom are the living expenses and other expenses of protected person being paid?
☐ Spouse ☐ Adult Child ☐ Parent(s) ☐ Adult Sibling(s) ☐ By you as the conservator
☐ Other
If “Other,” please explain:
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II.

Protected Person- Personal Information
a.
Age of protected person subject to conservatorship:
b.

Reason for protected person’s conservatorship:

c.

Residence
1.

2.

d.

III.

Protected person is: ☐ now living in protected person’s own residence ☐ now living in conservator’s
home ☐ now living in home of another person ☐ now living in facility or other place (describe):
If he/she is not living in your home, state the name, address and phone number of the person(s) with
whom he/she is living or other facility where he/she is living:

Powers of Attorney, Will, and Prepaid Burial Plan/Trust
1.

Power of Attorney (POA)
Does the protected person have a valid durable (financial) power of attorney? ☐ Yes ☐ No
If “Yes,” a copy of the power of attorney is attached or filed separately. (If filed separately, the
Conservator should ensure that an appropriate EDMS security level is ordered by the Court to prevent
public disclosure of the document.)

2.

Health Care Power of Attorney (POA)
Does the protected person have a valid health care power of attorney? ☐ Yes ☐ No
If “Yes,” a copy of the power of attorney is attached or filed separately. (If filed separately, the
Conservator should ensure that an appropriate EDMS security level is ordered by the Court to prevent
public disclosure of the document.)

3.

Will
Does the protected person have a last will and testament? ☐ Yes ☐ No
If “Yes,” has the original last will and testament been filed with the clerk of the court? ☐ Yes ☐ No
If “No,” explain: (If filed separately, the Conservator should ensure that an appropriate EDMS
security level is ordered by the Court to prevent public disclosure of the document.)

4.

Prepaid Burial Plan/Trust
Does the protected person have a prepaid burial plan or irrevocable burial trust? ☐ Yes ☐ No
If “Yes,” a copy of the contract, plan or trust is attached or filed separately. (If filed separately, the
Conservator should ensure that an appropriate EDMS security level is ordered by the Court to prevent
public disclosure of the document.)

Period of Reporting
This Report is for the period from: Use ending date of last accounting when applicable
____________________/________/_____________ to ____________________/________/_____________
Month
Day
Year
Month
Day
Year

IV.

Inventory of Assets
a.
Attach or file separately an inventory of assets of the protected person as of the last day of the accounting
period. (The Conservator should ensure that an appropriate EDMS security level is ordered by the Court to
prevent public disclosure of the document.)
b.

Total value of assets at the end of prior accounting period: $______________________

c.

Total value of assets at the end of this accounting period: $_______________________

d.

Cash on hand at end of prior accounting period: $_______________________
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V.

e.

Cash on hand at end of this accounting period: $_______________________

f.

Are any of the protected person’s assets owned jointly with another person? ☐ Yes ☐ No
If “Yes”, explain, including who has been responsible for the management of said assets and the amount and source
of payment for any expenses associated with said asset:

Transactions During Accounting Period
a.
Attach or file separately an itemization of all income or funds received on behalf of the protected person
during the accounting period. (The Conservator should ensure that an appropriate EDMS security level is ordered by
the Court to prevent public disclosure of the document.)
i. Total sum of funds received during this accounting period: $_______________________
b.
Attach or file separately an itemization of all disbursements or funds spent on behalf of the protected person
during the accounting period. (The Conservator should ensure that an appropriate EDMS security level is ordered by
the Court to prevent public disclosure of the document.)
i. Total sum of disbursements/expenditures during this accounting period: $_______________________
c.
Were any of the above expenditures or disbursements made to provide support for or pay the debts of
another person?
If “Yes”, explain, including the name and address of said person, the relationship of said person to the
protected person, the date(s) and amount(s) of the expenditures, and the reason for the expenditure.:
d.
Were any of the above expenditures or disbursements made to pay any liability/debt owed by the protected
person to the conservator? ☐ Yes ☐ No
If “Yes”, explain, including the nature and amount of the original liability/debt, the current balance of the
liability/debt, and the amounts paid towards the liability/debtt:
e.
Were any of the above expenditures or disbursements made to pay any liability/debt that is also owed by
another person or entity? ☐ Yes ☐ No
If “Yes”, explain, including the name and address of said person or entity, the relationship of the person to the
protected person, if any, and the amounts paid towards the liability/debt.:

VI.

Budget and Budget Related Information
INFORMATION REQUESTED IS FOR THE TWELVE-MONTH PERIOD FOLLOWING THE LAST DAY OF THIS
REPORTING PERIOD.
A.

Receipts/Income. Fill in only receipts and income that apply.
•
Indicate the estimated amount of receipts/income received on both a monthly and annual basis. If an
income amount (e.g. wages) is to be received on a monthly basis multiply the amount by 12 to
determine the estimated annual amount. If an estimated income amount (e.g. dividends) is to be
received on an annual basis divide the amount by 12 to determine the monthly amount.

Receipt/Income Source
1.

Wages

2.

Social Security Benefits

Monthly Amount (estimate)

Annual Amount (estimate)

Social Security (SS)
Social Security Disability Insurance
(SSDI)
Supplemental Security Income
(SSI)
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3.

Pension/Retirement Plan Distribution
Specify type:

4.

Veterans Benefits

5.

Rental Income

6.

Interest/Dividends

7.

Supplemental Security Income (SSI)

8.

Long-term care insurance

9.

Other receipts/income. List; use
attachment if needed.

Total Receipts/Income

(The Annual Amount stated must equal twelve times the Monthly Amount stated.)
B.

Liabilities/Debts. Fill in only those liabilities/debts that apply.
•
Indicate the estimated amount of liability/debt payable on both a monthly and annual basis. If a debt
amount is payable on a monthly basis multiply the amount by 12 to determine the estimated annual
amount. If a debt amount is payable on an annual basis divide the amount by 12 to determine the
monthly amount.

Type of Liability/Debt
1.

Mortgage

2.

Car Loans

3.

Credit Card Debt

4.

Federal Taxes Owed

5.

State Taxes Owed

6.

Property Taxes Owed

7.

Other Liabilities/Debt. List; use
attachment if necessary.

Monthly Amount (estimate)

Annual Amount (estimate)

Total Liabilities and Debts
(The Annual Amount stated must equal twelve times the Monthly Amount stated.)
Is any listed liability/debt owed by the protected person to the conservator? ☐ Yes ☐ No
If “Yes”, explain, including the nature and amount of the original liability/debt, the current balance of the
liability/debt, and attach any written documentation evidencing the liability/debt:
Is any other person liable for all or part of any listed liability debt of the protected person? ☐ Yes ☐ No
If “Yes”, explain, including the name and address of said person, the relationship of the person to the protected
person, if any, and the source of funds being used to repay the liability/debt.:
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C.

Proposed Budget. Fill in only those expenses that apply.
•
Indicate the estimated amount of expense on both a monthly and annual basis. If an expense amount
is to be incurred on a monthly basis multiply the amount by 12 to determine the estimated annual
amount. If an estimated expense amount is to be incurred on an annual basis divide the amount by 12
to determine the monthly amount.

Description of Monthly Expense
1.

Nursing Home or Facility Charges

2.

Real Property Expenses—Residence
(e.g. mortgage, insurance, maintenance,
repair, property taxes)
Food and Household Expenses

3.
4.

Utilities including phone, internet, and
cable TV

5.

Household Help and/or Caregivers

6.

Medical/Dental/Health Services and
Health Insurance Expenses

7.

Educational/Vocational Expenses

8.

Transportation Expenses (personal
vehicle and other)

9.

Clothing and other Personal Expenses

Monthly Payment (estimate)

Annual Payment (estimate)

10. Personal Allowance
11. Conservator Fees
12. Attorney Fees and/or Other Professional
Fees
13. Liabilities/Debts. List; use attachment if
necessary.
14. Other Expense(s). List; use attachment
if necessary.

Are any of the listed expenses shared with another person? ☐ Yes ☐ No
If “Yes”, explain, including the name and address of said person, the relationship of the person to the protected
person, if any, the total amount of the monthly/annual expense, the portion for which the protected person is liable,
and the source of funds being used to pay the expense.:
D.

Is the protected person currently enrolled in Medicaid? ☐ Yes ☐ No

E.

If the answer to D. above is “No,” does the protected person qualify for Medicaid and is it the plan to have the
protected person apply for Medicaid? ☐ Yes ☐ No If the answer is “Yes,” explain the plan for liquidation of
assets and/or restriction of income needed to qualify the protected person for Medicaid assistance:

F.

Request for Approval of Budget and Authority for Related Expenditures. Check only those requests that apply.
Conservator requests approval of foregoing budget and grant of the foregoing requests for authority (powers) as
follows:
1.
Approval of Budget
☐ Approval of proposed budget.
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VII.

2.

Income and Expenses
☐ Authority to apply for and receive protected person’s income and make reasonably necessary
expenditures for protected person’s expenses from conservatorship income and/or assets.

3.

Medical, Dental and Other Health Care Expenses
☐ Authority for payment of any reasonable and necessary medical, dental, and other health services the
conservator determines be in the best interest of the protected person from conservatorship income and/or
assets.

4.

Miscellaneous Expenses
☐ Authority for payment of miscellaneous expenses of protected person in amount not to exceed
per month without further order of the court.

5.

Income Tax and Other Tax Payment/Account Fees
☐ Authority to file federal and state income tax returns and pay income tax and local property tax from
the conservatorship income and/or assets.

6.

Conservator Administrative Expenses
☐ Authority for payment of expenses that conservator may incur in administration of conservatorship
from conservatorship income and/or assets.

7.

Attorney’s Fees and Other Professional Fees
☐ Authority for payment of attorney’s fees and other professional fees from the conservatorship income
and/or assets. If attorney fees are requested, attach Affidavit required pursuant to Iowa Code 633.202.

8.

Other Authority
☐ Additional authority (describe):

Management of Assets of Protected Person
INFORMATION REQUESTED IS FOR TWELVE-MONTH PERIOD PRIOR TO DATE OF NEXT REQUIRED
ANNUAL REPORT.
A.
Were changes made in investment of the protected person’s assets during the accounting period?
If “Yes,” were the changes made consistent with the investment management plan approved by the Court at the time
of the last reporting? ☐ Yes ☐ No
If “No,” please describe the investment changes made, how they differed from the last investment management plan,
and the reason for the deviation from the last approved plan.
B.

Please attach a list of all investment changes made during the accounting period.

C.

Assets In Need of Management. Fill in only assets applicable.
1.
Other Financial Accounts (e.g. Bank Checking/Savings Account, Certificate of Deposit)
☐ Yes ☐ Not Applicable
If “Yes,” describe plan for management of financial accounts:
2.

Investments (e.g. Stocks, Bonds, Mutual Funds, ETFs, IRA, and Investment Accounts)
☐ Yes ☐ Not Applicable
If “Yes,” describe plan for management of investments. Describe any planned change in investments to be
made in next 12 months and reason for changes:

3.

Pension, Profit Sharing, Annuities or Retirement Funds
☐ Yes ☐ Not Applicable
If “Yes,” describe management plan and authority (powers) requested to carry out plan:

4.

Real Property
☐ Yes ☐ Not Applicable
If “Yes,” describe management plan and authority (powers) needed to carry out plan:
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B.

VIII.

5.

Personal Property (e.g. Household Goods, Vehicles)
☐ Yes ☐ Not Applicable
If “Yes,” describe management plan and needed authority (powers) to carry out plan:

6.

Receivables (e.g. Mortgages, Liens) Payable to the Protected Person, the Estate or Trust
☐ Yes ☐ Not Applicable
If “Yes,” describe management plan and needed authority (powers) to carry out plan:

7.

Other Property
☐ Yes ☐ Not Applicable
If “Yes,” describe management plan and needed authority (powers) to carry out plan:

Request Approval of Asset Management and Related Authority (Powers)
1.

Conservator requests approval of foregoing asset management plans and foregoing requested authority to
carry out those plans.
☐ Yes ☐ No

2.

Conservator requests the following additional authority:
☐ Yes ☐ No
If “Yes”, explain:

Bond
Is there a bond for the Conservator? ☐ Yes ☐ No
If “Yes,” the bond is in the amount of $________________, and the surety is _____________________________________.

IX.
X.

Additional Information – If there is any additional information you believe should be provided to the Court, or if the
conservatorship has special circumstances that do not adapt to this form, please describe:
Conservator Fees
Fees for the Conservator are requested in the amount of $________________________ for services provided during the
reporting period.
Attach a list of services provided by the Conservator on behalf of the conservatorship and/or the protected person during
the accounting period.
Attach an Affidavit pursuant to Iowa Code 633.202 if fees are requested.

XI.
Request for Approval of Annual Report, Budget and Authority for Related Expenditures. Conservator requests
approval of the following items and grant of the foregoing requests for authority (powers) as follows:
1. Approval of Annual Report
☐ Approval of annual report.
2. Approval of Budget for Next Accounting Period
☐ Approval of budget.
3. Approval of Conservator’s Fees
☐ Approval of payment of Conservator’s Fees.
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I , ______________________________________, have read this Report, and I certify under penalty of perjury and
pursuant to the laws of the State of Iowa that the information I have provided herein is true and correct.

Date

Signature of Conservator

* Whether filing electronically or in paper, you must handwrite your signature on this form. If you are filing electronically,
scan the form after signing it and then file electronically.
** Note: Bank statements, checks, receipts, stubs, and other items evidencing receipt of funds and payment of funds
must be available to the Court on demand.
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SESSION SIX:
Administration of Conservatorships
APPENDIX B

SUPREME COURT RULE 7.11 FORMS
• Form Two: Conservator’s Initial or Amended Plan
• Form Three: Notice of Filing of Conservator's Initial or
Amended Plan
• Form Four: Inventory of Protected Person
• Form Five: Report of Conservator
• Form Six: Conservator's Request for Approval for Other
Action on behalf of Protected Person
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Rule 7.11—Form 2: Conservator's Initial or Amended Plan

In the Iowa District Court for

County
Probate no.

In the Matter of the Conservatorship of:
Conservator’s check one
 Initial
 Amended
Plan

Full name: first, middle, last
If the protected person is a minor, use initials only

Protected Person.
Iowa Code § 633.670(1)(a), (e)

*Within two days after filing an initial or amended plan, the conservator must give notice of the filing (7.11—
Form 3) and a copy of the plan to the Protected Person, the Protected Person’s attorney and court advisor, if any,
and others as the court directs.

Conservator states as follows:
1.

Protected Person’s residence and guardian
Protected Person resides at:
Street address

City

State

ZIP code

and check one
A.  does not have a guardian.
B.  has a natural guardian (legal parent). If you check B, you must fill in the following
information.

The name and residency of the natural guardian:
Full name: first, middle, last
Street address

City

State

ZIP code

C.  has a court-appointed guardian. If you check C, you must fill in the following
information.

The name and residency of the court-appointed guardian:
Full name: first, middle, last

Street address

City

State

ZIP code

Continued on next page

If you need assistance to participate in court due to a disability, call the disability coordinator at
. Persons
who are hearing or speech impaired may call Relay Iowa TTY (1-800-735-2942). Disability coordinators cannot provide legal
advice.
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Rule 7.11—Form 2: Conservator's Initial or Amended Plan, continued

2.

Annual Budget
A. Annual projected expenses:

$

.

Include as attachment “A” a list of each projected expense and the total monthly and annual amount.

B. Annual projected resources:

$

.

Include as attachment “B” a list of each of the conservatorship’s projected resources and the total
monthly and annual amount.

3.

Conservatorship fees
A. Conservatorship services:
List the services the Conservator will provide as well as the amount to be
charged for each service.
Service

Amount
$

.

$

.

$

.

$

.

$

.

$

.

$

.

$

.

$

.

 Check this box if you have attached a sheet with additional information.

B. Conservatorship annual fee for services:
Total amount of fees the Conservator anticipates
charging annually for services:
4.

Involvement of Protected Person
State how the Conservator will involve Protected Person in decisions about the
management of the conservatorship estate:

Continued on next page
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Rule 7.11—Form 2: Conservator's Initial or Amended Plan, continued

5.

Restoration of Protected Person to conservatorship estate
If ordered by the court, state the steps the Conservator plans to take to develop or
restore the ability of Protected Person to manage the conservatorship estate:

6.

Duration of conservatorship
Estimate how long the conservatorship will be in place:
Months

7.

Years

Oath and signature
I,

, have read this initial or amended plan, and I certify
Print Conservator’s name

under penalty of perjury and pursuant to the laws of the State of Iowa that the
information I have provided in this plan is believed to be complete and accurate as
far as information permits.
, 20
Month

Day

Year

Conservator’s signature*

Mailing address

(
)
Phone number

City

Email address

State

ZIP code

Additional email address, if applicable

*Whether filing electronically or in paper, you must handwrite your signature on this form. If you are filing
electronically, scan the form after signing it and then file electronically.
Note: Bank statements, checks, receipts, stubs, and other items evidencing receipt of funds and payment must be available
to the court on demand.
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Rule 7.11—Form 2: Conservator's Initial or Amended Plan, continued
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Rule 7.11—Form 3: Notice of Filing of Conservator's Initial or Amended Plan

In the Iowa District Court for

County
Probate no.

In the Matter of the Conservatorship of:

Notice of Filing of
Conservator’s check one
 Initial
 Amended
Plan

Full name: first, middle, last
If the protected person is a minor, use initials only

Protected Person.
Iowa Code § 633.670(1)(b)

To:
Full name: first, middle, last

You are notified that

, as conservator of
Name of Conservator

,
Name of Protected Person

filed a Conservator’s check one
 Initial Plan
 Amended Plan
on

, 20
Month

Day

.

Year

A copy of the filed plan is included with this notice. Any objections to the plan must be
filed with the clerk of court no later than fifteen days after the plan was filed.
,
Month

, 20
Day

Year

Conservator’s signature
Conservator’s name
Address
City

State

ZIP code

If you need assistance to participate in court due to a disability, call the disability coordinator at
. Persons
who are hearing or speech impaired may call Relay Iowa TTY (1-800-735-2942). Disability coordinators cannot provide legal
advice.
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Rule 7.11—Form 4: Inventory of Protected Person

In the Iowa District Court for
In the Matter of the Conservatorship of:

County
Probate no.

Inventory of Protected Person
Full name: first, middle, last
If the protected person is a minor, use initials only

Protected Person.
Iowa Code § 633.670(2)

*Copies of this inventory must be provided to the Protected Person, the Protected Person’s attorney and court
advisor, if any, and others as the court directs.

Conservator states as follows:
1.

Protected Person’s real and personal property as of the date Conservator was
appointed, and the valuation of each item, is listed in Attachment “A.” A summary
of Attachment “A” follows:
Total value

Conservatorship assets Include descriptions in Attachment “A”
A. Real estate

$

B. Stocks and bonds

$

C. Mortgages, notes, deposits, and cash

$

D. Life insurance

$

E. Jointly owned property

$

F. Miscellaneous property

$
Total of all assets $

2.

A conservatorship checking account: ( has  has not) been established.
The checking account is ( interest-bearing  non-interest-bearing).
The conservatorship checking is located at:
Name of financial institution
Street address

City

State

ZIP code

The (partial) account number is:
Last 4 digits of account number.
If you need assistance to participate in court due to a disability, call the disability coordinator at
. Persons
who are hearing or speech impaired may call Relay Iowa TTY (1-800-735-2942). Disability coordinators cannot provide legal
advice.
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3.

A conservatorship savings account: ( has  has not) been established.
The conservatorship savings account is located at:
Name of financial institution
Street address

City

State

ZIP code

The (partial) account number is:
Last 4 digits of account number.

5.

Other assets:  have  have not
been changed into conservatorship’s name. If yes, please identify:
Asset

6.

Value
$

.

$

.

$

.

$

.

$

.

$

.

$

.

$

.

Oath and signature
I,

, have read this inventory, and I certify under penalty
Print Conservator’s name

of perjury and pursuant to the laws of the State of Iowa that the information I have
provided in this inventory is believed to be complete and accurate as far as
information permits.
, 20
Month

Day

Year

Conservator’s signature*

Mailing address

(
)
Phone number

City

Email address

State

ZIP code

Additional email address, if applicable

*Whether filing electronically or in paper, you must handwrite your signature on this form. If you are filing
electronically, scan the form after signing it and then file electronically.
Note: Bank statements, checks, receipts, stubs, and other items evidencing receipt of funds and payment must be available
to the court on demand.
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Rule 7.11—Form 5: Report of Conservator

In the Iowa District Court for
In the Matter of the Conservatorship of:

County
Probate no.

Report of Conservator
Full name: first, middle, last
If the protected person is a minor, use initials only

Protected Person.
Iowa Code § 633.670(3)

1.

This report is for the period from: Use ending date of last accounting
/
Month

2.

/
Day

to
Year

/
Month Day

/

.
Year

This report is check one
A.  an annual report.
B.  a report filed within thirty days following the removal of the Conservator.
C.  a report filed with the Conservator’s filing of a resignation and before the
resignation is accepted by the court.
D.  a report filed within sixty days following the termination of the
conservatorship.
E.  a report filed pursuant to court order.

3.

Total funds on hand at close of the last accounting:

$

.

4.

Total funds received during this report period:

$

.

Include as attachment “A” an itemization showing date received, source of funds, and amount.

5.

Total disbursements made during this report period:

$

.

Include as attachment “B” an itemization showing date, who was paid, and amount paid for item or service.

6.

Total funds on hand at the close of this report period:

$

7.

Other assets of Protected Person at the close of this report period are:

.

Include as attachment “C” a listing of assets held and the value or remaining balances.

8.
9.

The total value of assets of Protected Person at the close of
this report period:

$

Were changes made in investment during this report period?

 Yes  No

.

If yes, include as attachment “D” an itemized list of changes.

10. Amount of Conservator’s bond: $

. Surety is:

.
Company providing bond

Continued on next page
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11. Protected Person resides at:
Street address

City

State

ZIP code

City

State

ZIP code

and is physically located at:
Street address

and check one
A.  does not have a guardian.
B.  has a natural guardian (legal parent). If you check B, you must fill in the following
information.

The name and residency of the natural guardian:
Full name: first, middle, last
Street address

City

State

ZIP code

C.  has a court-appointed guardian. If you check C, you must fill in the following
information.

The name and residency of the court-appointed guardian:
Full name: first, middle, last

Street address

City

State

ZIP code

12. General physical and mental condition of Protected Person during this report
period:

 Check this box if you have attached a sheet with additional information.

13. Changes in Conservator’s ( initial  amended) plan.

 Check this box if you have attached a sheet with additional information.

Continued on next page
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14. Other information reflecting the condition of the conservatorship estate:

 Check this box if you have attached a sheet with additional information.

15. Fees for Conservator are check one
 applied for.
 waived.
Attach affidavit relative to compensation. (Iowa Code section 633.202.)

16. Fees for Conservator’s attorney check one
 should be set by the court.
 are not requested.
 are waived or not applicable.
Attach affidavit relative to compensation. (Iowa Code section 633.202.)

17. Oath and signature
I,

, have read this conservator’s report, and I certify
Print Conservator’s name

under penalty of perjury and pursuant to the laws of the State of Iowa that the
information I have provided in this report is true and correct.
, 20
Month

Day

Year

Conservator’s signature*

Mailing address

(
)
Phone number

City

Email address

State

ZIP code

Additional email address, if applicable

*Whether filing electronically or in paper, you must handwrite your signature on this form. If you are filing
electronically, scan the form after signing it and then file electronically.
Note: Bank statements, checks, receipts, stubs, and other items evidencing receipt of funds and payment must be available
to the court on demand.
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Rule 7.11—Form 6: Conservator's Request for Approval for Other Action on behalf of Protected
Person

In the Iowa District Court for
In the Matter of the Conservatorship of:

Full name: first, middle, last
If the protected person is a minor, use initials only

County
Probate no.

Conservator’s Request for Approval
for Other Action on behalf of Protected
Person

Protected Person.
Iowa Code § 633.642

*Copies of this Request must be provided to the Protected Person, the Protected Person’s attorney and court
advisor, if any, and others as the court directs.

I,

, as the Conservator of
Full name: first, middle, last

, request authorization by the court to take the
Name of Protected Person/Initials of Protected Minor

following action(s) on behalf of Protected Person: Mark all that apply
 Invest Protected Person’s assets consistent with Iowa Code section 633.123.
 Make gifts on Protected Person’s behalf from conservatorship assets to persons or religious,
educational, scientific, charitable, or other nonprofit organizations to whom or to which such gifts were
regularly made prior to Conservator’s appointment; or on a showing that such gifts would benefit
Protected Person from the perspective of gift, estate, inheritance, or other taxes. (No gift will be
allowed that would foreseeably prevent adequate provision for Protected Person’s best interest.)
 Make payments consistent with Conservator’s Initial or Amended Plan directly to Protected Person or
to others for Protected Person’s education and training needs.
 Use Protected Person’s income or assets to provide for any person that Protected Person is legally
obligated to support.
 Compromise, adjust, arbitrate, or settle any claim by or against Protected Person or Conservator.
 Make elections for the Protected Person who is the surviving spouse as provided in Iowa Code
sections 633.236 and 633.240.
 Exercise the right to disclaim on behalf of Protected Person as provided in Iowa Code section 633E.5.
 Sell, mortgage, exchange, pledge, or lease Protected Person’s real and personal property consistent
with Iowa Code sections 633.383–633.403 regarding sale of property from a decedent’s estate.
 Other action. Describe on next page.

Continued on next page
If you need assistance to participate in court due to a disability, call the disability coordinator at
. Persons
who are hearing or speech impaired may call Relay Iowa TTY (1-800-735-2942). Disability coordinators cannot provide legal
advice.
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Rule 7.11—Form 6: Conservator's Request for Approval for Other Action on behalf of Protected Person, continued

Explanation of action(s) for which Conservator is seeking court approval:

 Check this box if you have attached a sheet with additional information.

Oath and signature
I,

, have read this request, and I certify under
Print Conservator’s name

penalty of perjury and pursuant to the laws of the State of Iowa that the information
I have provided in this request is true and correct.
, 20
Month

Day

Year

Conservator’s signature*

Mailing address

(
)
Phone number

City

Email address

State

ZIP code

Additional email address, if applicable

*Whether filing electronically or in paper, you must handwrite your signature on this form. If you are filing
electronically, scan the form after signing it and then file electronically.
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HF 610,
Signed into Law,
May 1, 2019
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OFFICE OF THE GOVERNOR

KIM REYNOLDS
GOVERNOR

ADAM GREGG
LT GOVERNOR

May 1, 2019
The Honorable Paul Pate
Secretary of State of Iowa
State Capitol
Des Moines, Iowa 50319

Dear Mr. Secretary,
I hereby transmit:
House File 610, an Act relating to the opening of guardianships for adults and
conservatorships for adults and minors and the administration of guardianships of
conservatorships and including effective date and applicability provisions.
The above House File is hereby approved on this date.
Sincerely,

~noWs

Governor of I wa

STATE CAPITOL

DES MOINES, IOWA 50319

515.281.5211
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House F il e 610
AN ACT
RELATING TO THE OPENING OF GUARDIANSHIPS FOR ADULTS
AND CONSERVATORSHIPS FOR ADULTS AND MINORS AND THE
ADMINISTRATION OF GUARDIANSHIPS AND CONSERVATORSHIPS AND
INCLUDING EFFECTIVE DATE AND APPLICABILITY PROVISIONS.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
Section 1.

Section 48A.2, subsection 4, Code 2019, is

amended to read as follows:
~erson

who is incompetent to vote- means a person with an
intellectual disability who has been found to lack the mental
capacity to vote in a proceeding held pursuant to section
4.

633.556 633.552.
Sec. 2.

Section 229.27, subsection 3, unnumbered paragraph

1, Code 2019, is amended to read as follows:
A hearing limited to the question of the person's competence
and conducted in substantially the manner prescribed in
sections 633.552~ -ea 633.556, 633.558, and 633.560 shall be
held when:
Sec. 3.

Section 235B.18, subsections 4 and 5, Code 2019, are

amended to read as follows:
If, at the hearing, the judge finds by clear and
convincing evidence that the dependent adult is in need of
4.

protective services and lacks the capacity to consent to the
receipt of protective services, the judge may issue an order
authorizing the provision of protective services. The order
may include the designation of a person to be responsible for
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House File 610, p. 2
performing or obtaining protective services on behalf of the
dependent adult or otherwise consenting to the receipt of
protective services on behalf of the dependent adult. Within
sixty days of the appointment of such a person the court
shall conduct a review to determine if a petition shall be
initiated in accordance with section 633.552 633.556 for good
cause shown. The court may extend the sixty-day period for
an additional sixty days, at the end of which the court shall
conduct a review to determine if a petition shall be initiated
in accordance with section 633.552 633.556. A dependent adult
shall not be committed to a mental health facility under this
section.
5. A determination by the court that a dependent adult lacks
the capacity to consent to the receipt of protective services
under this chapter shall not affect incompetency proceedings
under sections 633.552L threttgh 633.556, 633.558, and 633.560
or any other proceedings, and incompetency proceedings under
sections 633.552L threttgh 633.556, 633.558, and 633.560 shall
not have a conclusive effect on the question of capacity to
consent to the receipt of protective services under this
chapter. A person previously adjudicated as incompetent under
the relevant provisions of chapter 633 is entitled to the care,
protection, and services under this chapter.
Sec. 4. Section 235B.19, subsection 5, paragraph a,
unnumbered paragraph 1, Code 2019, is amended to read as
follows:
Notwithstanding sections 633.552 633.556 and 633.573
633.569, upon a finding that there is probable cause to believe
that the dependent adult abuse presents an immediate danger to
the health or safety of the dependent adult or is producing
irreparable harm to the physical or financial resources or
property of the dependent adult, and that the dependent adult
lacks capacity to consent to the receipt of services, the court
may order the appointment of a temporary guardian or temporary
conservator without notice to the dependent adult or the
dependent adult's attorney if all of the following conditions
are met:
Sec. 5. Section 622.10, subsection 3, paragraph f, Code
2019, is amended to read as follows:
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House File 610 , p . 3
f. The prov i s i ons of this subsection do not apply to actions
or claims brought pursuant to chapter 85, BSA, or 85B, or to
court orders issued pursuant to section 633.552.
Sec. 6. Section 633.3, Code 2019, is amended by adding the
following new subsections:
NEW SUBSECTION. lA. Assistance animal ~means an animal
that qualifies as a reasonable accommodation under the federal
Fair Housing Act, 42 u.s.c. §3601 et seq., as amended, or
section 504 of the federal Rehabilitation Act of 1973, 29

u.s.c.

§794, as amended.
NEW SUBSECTION. lB. Assistive animal ~means a simian
or other animal specially trained or in the process of being
trained to assist a person with a disability.
NEW SUBSECTION. 27A. Limited guardianship ~ means a
guardianship that grants the guardian less than all powers
available under this chapter or otherwise restricts the powers
of the guardian.
NEW SUBSECTION. 32A. Protected person ~means a person
subject to guardianship or a person subject to conservatorship ,
or both.
NEW SUBSECTION. 32B. Respondent ~ means a person who
is alleged to be a person in need of a guardianship or
conservatorship, or both.
NEW SUBSECTION. 32C. Service animal ~means a dog or
miniature horse as set forth in the implementing regulations
of Title II and Title III of the federal Americans with
Disabilities Act of 1990, 42 u.s.c. §12101 et seq.
Sec. 7. Section 633.174, Code 2019, is amended to read as
follows:
633.174 Guardians and conservators ~ bond.
1. When the guardian appointed for a person is not the
conservator of the property of that person, no bond shall be
required of the guardian, unless the court for good cause finds
it proper to require one. If no bond is initially required,
the court may, nevertheless, for good cause, at any subsequent
time, require that a bond be given.
2. Every conservator shall execute and file with the clerk
a bond with sufficient surety or sureties except as provided
in section 633.175.
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Sec . 8 . Section 633 . 175 , Code 2019 , is amended to read as
follows:
633.175 Waiver of bond by court.
1. The court, for good cause shown, may exempt any fiduciary
from giving bond, if the court finds that the interests of
creditors and distributees will not thereby be prejudiced.
2. However, the court, except as provided in section
633.172, subsection 2, shall not exempt a conservator, other
than a financial institution with Iowa trust powers, from
giving bond in a conservatorship with total assets of more than
twenty five thousand dollars, excluding real property, unless
it is a voluntary conservatorship in which the petitioner is
eighteen years of age or older and has waived bond in the
petition unless the court finds that there is an alternative to
a bond that will provide sufficient protection to the assets
of the protected person. The conservator shall submit a plan
for any proposed alternative to a bond for review and approval
by the court.
Sec. 9. Section 633.551, Code 2019, is amended to read as
follows:
~eeeral General
633.551 Gaardiaeehips aed eeeeervaterehips
provisions.
1. The determination of incompetency of the proposed ward er
ward and the determination of the need fer the appointment of a
guardian er eenserwater or of the modification or termination
of a guardianship or conservatorship adult respondent to a
petition for guardianship or conservatorship or an adult
subject to guardianship or conservatorship shall be supported
by clear and convincing evidence.
2. The burden of persuasion is on the petitioner in an
initial proceeding to appoint a guardian or conservator.
In a proceeding to modify or terminate a guardianship or
conservatorship, if the guardian or conservator is the
petitioner, the burden of persuasion remains with the guardian
or conservator. In a proceeding to terminate a guardianship
or conservatorship, if the waTd- protected person is the
petitioner, the waTd- protected person shall make a prima facie
showing of some decision-making capacity. Once a prima facie
showing is made, the burden of persuasion is on the guardian o r
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conservator to show by clear and convincing evidence that the
WiH'-6- protected person is incompetent.
3. In determining whether a guardianship or conservatorship
is to be established, modified, or terminated, the
district court shall consider if a limited guardianship or
conservatorship pursuant to section 633.635 or 633.637 is
appropriate. In making the determination, the court shall
make findings of fact to support the powers conferred on the
guardian or conservator.
4. In proceedings to establish, modify, or terminate a
guardianship or conservatorship, in determining if the proposed
ward or ward respondent or protected person is incompetent as
defined in section 633.3, the court shall consider credible
evidence from aay settree to the effect of third party
assistaaee ie meetiag the needs of the prepesed ward er ward
as to whether there are other less restrictive alternatives,
including third-party assistance, that would meet the needs of
the respondent or the protected person. However, neither party
to the action shall have the burden to produce such evidence
relating to other less restrictive alternatives, including but
not limited to third-party assistance.
5. Except as otherwise provided in sections 633.672
and 633.673, in proceedings to establish a guardianship or
conservatorship, the costs, including attorney fees, court
visitor fees, and expert witness fees, shall be assessed
against the ward er the ward's respondent or the respondent's
estate unless the proceeding is dismissed either voluntarily
or involuntarily, in which case fees and costs may be assessed
against the petitioner for good cause shown.
6. Except as otherwise provided in this subchapter, the
rules of civil procedure shall govern proceedings to establish ,
modify, or terminate a guardianship or conservatorship.
Sec. 10. NEW SECTION. 633.552 Basis for appointment of
guardian for an adult.
1. On petition and after notice and hearing, the court may
appoint a guardian for an adult if the court finds by clear and
convincing evidence that all of the following are true:
a. The decision-making capacity of the respondent is
so impaired that the respondent is unable to care for the
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respondent ' s safety , or to provide for necessities such as
food, shelter, clothing, or medical care without which physical
injury or illness may occur.
b. The appointment of a guardian is in the best interest of
the respondent.
2. Section 633.551 applies to the appointment of a guardian
under subsection 1.
3. If the court appoints a guardian based upon the mental
incapacity of the protected person because the protected
person has an intellectual disability, as defined in section
4.1, the court shall make a separate determination as to the
protected person's competency to vote. The court shall find
a protected person incompetent to vote only upon determining
that the person lacks sufficient mental capacity to comprehend
and exercise the right to vote.
Sec. 11. NEW SECTION. 633.553 Basis for appointment of
conservator for an adult.
1. On petition and after notice and hearing, the court may
appoint a conservator for an adult if the court finds by clear
and convincing evidence that both of the following are true:
a. The decision-making capacity of the respondent is so
impaired that the respondent is unable to make, communicate,
or carry out important decisions concerning the respondent's
financial affairs.
b. The appointment of a conservator is in the best interest
of the respondent.
2. Section 633.551 applies to the appointment of a
conservatorship under subsection 1.
Sec. 12. NEW SECTION. 633.554 Basis for appointment of
conservator for a minor.
On petition and after notice, the court may appoint a
conservator for a minor if the court finds by a preponderance
of the evidence that the appointment is in the best interest of
the minor and any of the following is true:
1. The minor has funds or other property requiring
management or protection that otherwise cannot be provided.
2. The minor has or may have financial affairs that may be
put at unreasonable risk or hindered because of the minor's
age.
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3. A conservator is needed to obtain or provide funds or
other property.
Sec. 13. NEW SECTION. 633 . 556 Petition for appointment of
guardian or conservator for an adult.
1. A formal judicial proceeding to determine whether
to appoint a guardian or conservator for an adult shall be
initiated by the filing of a verified petition by a person with
an interest in the welfare of the adult, which may include the
adult who is the subject of the petition.
2. The petition shall contain a concise statement of the
factual basis for the petition.
3. The petition shall contain a concise statement of why
there is no less restrictive alternative to the appointment of
a guardian or a conservator.
4. The petition shall list the name and address of the
petitioner and the petitioner's relationship to the respondent .
s. The petition shall list the name and address, to the
extent known, of the following:
a. The name and address of the proposed guardian and the
reason the proposed guardian should be selected.
b. Any spouse of the respondent.
c. Any adult children of the respondent.
d. Any parents of the respondent.
e. Any adult, who has had the primary care of the respondent
o r with whom the respondent has lived for at least six months
prior to the filing of the petition, or any institution or
facility where the respondent has resided for at least six
months prior to the filing of the petition.
f. Any legal representative or representative payee of the
respondent.
g. Any person designated as an attorney in fact in a durabl e
power of attorney for health care which is valid under chapter
144B, or any person designated as an agent in a durable power
of attorney which is valid under chapter 633B.
6. Any additional persons who may have an interest in
the proceeding may be listed in an affidavit attached to the
petition.
7. If the petition requests the appointment of a
conservator, the petition shall state the estimated present
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value of the real estate owned or to be owned by the
respondent, the estimated value of the personal property owned
or to be owned by the respondent, and the estimated gross
annual income of the respondent.
8. The petition shall provide a brief description of
the respondent's alleged functional limitations that make
the respondent unable to communicate or carry out important
decisions concerning the respondent's financial affairs.
9. Any additional information relevant to the proceeding
may be included in an affidavit attached to the petition.
Sec. 14. NEW SECTION. 633.557 Petition for appointment of a
conservator for a minor.
1. A formal judicial proceeding to determine whether to
appoint a conservator for a minor shall be initiated by the
filing of a verified petition by a person with an interest in
the welfare of the minor.
2. The petition shall contain a concise statement of the
factual basis for the petition.
3. The petition shall state the following to the extent
known:
a. The name, age, and address of the minor.
b. The name and address of the petitioner and the
petitioner's relationship to the minor.
c. The name and address of the proposed conservator and the
reason the proposed conservator should be selected.
If the petitioner, or the proposed conservator, is not
d.
the parent or parents having legal custody of the minor, the
name and address, to the extent known, of the following:
(1) The parent or parents having legal custody of the minor .
(2) Any adult who has had the primary care of the minor or
with whom the minor has lived for at least six months prior
to the filing of the petition, or any institution or facility
where the minor has resided for at least six months prior to
the filing of the petition.
Sec. 15. NEW SECTION. 633.558 Notice to adult respondent.
1. The filing of a petition filed pursuant to section
633.556 shall be served upon the adult respondent in the
manner of an original notice in accordance with the Iowa rules
of civil procedure governing such notice. Notice to the
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attorney representing the respondent, if any, is notice to the
respondent.
2. Notice shall be served upon other known persons listed in
the petition in the manner prescribed by the court, which may
be notice by mail in accordance with the Iowa rules of civil
procedure. Failure of such persons to receive actual notice
does not constitute a jurisdictional defect precluding the
appointment of a guardian or conservator by the court.
3. Notice of the filing of a petition given to persons under
subsections 2 and 3 shall include a statement that such persons
may register to receive notice of the hearing on the petition
and other proceedings and the manner of such registration.
Sec. 16. NEW SECTION. 633.559 Notice to minor respondent.
1. The filing of a petition pursuant to section 633.557
shall be served upon a minor respondent in the manner of an
original notice in accordance with the Iowa rules of civil
procedure governing such notice. Notice to the attorney
representing the minor, if any, is notice to the minor.
2. Notice shall also be served upon the known parent or
parents listed in the petition in accordance with the Iowa
rules of civil procedure.
3. Notice shall be served upon other known persons listed in
the petition in the manner prescribed by the court, which may
be notice by mail in accordance with the Iowa rules of civil
procedure. Failure of such persons to receive actual notice
does not constitute a jurisdictional defect precluding the
appointment of a conservator by the court.
4. Notice of the filing of a petition given to persons
under subsections 2 and 3 shall include a statement that the
recipient of the notice may register to receive notice of the
hearing on the petition and other proceedings and the manner of
such registration.
Sec. 17. NEW SECTION. 633.560 Hearing.
1. The court shall fix the time and place of hearing on a
petition and shall prescribe a time not less than twenty days
after the date the notice is served unless the court finds
there is good cause shown to shorten the time period to less
than twenty days pursuant to section 633.40. The court shall
also prescribe the manner of service of the notice of such
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hearing pursuant to section 633 . 40 .
2. The respondent shall be entitled to attend the hearing on
the petition and all other proceedings. The court shall make
reasonable accommodations to enable the respondent to attend
the hearing and all other proceedings. The court may waive the
respondent's attendance for good cause shown. The court shall
make a record of the reason for a respondent's nonattendance.
3. The court shall require the proposed guardian or
conservator to attend the hearing on the petition but the court
may excuse the proposed guardian's attendance for good cause
shown.
4. The court shall require the court visitor as described in
section 633.562, if any, to attend the hearing but the court
may excuse the court visitor's attendance for good cause shown.
5. Any person with an interest in the welfare of the
respondent may submit a written application to the court
requesting permission to participate in the hearing on the
petition and other proceedings. The court may grant the
request if the court finds that the person's participation is
in the best interest of the respondent. The court may impose
appropriate conditions on the person's participation.
6. A complete record of the hearing shall be made.
Sec. 18. Section 633.560, Code 2019, is amended to read as
follows:
633.560 Appointment of guardian for an adult on a standby
basis.
A petition for the appointment of a guardian for an adult
on a standby basis may be filed by any person under the same
procedure and requirements as provided in sections 633.591
to 633.597, for appointment of standby conservator, insofar
as applicable. In all proceedings to appoint a guardian,
the court shall consider whether a limited guardianship, as
authorized in section 633.635, is appropriate.
Sec. 19. NEW SECTION. 633.560A Mediation.
1. The district court may, on its own motion or on the
motion of any party, order the parties to participate in
mediation in any guardianship or conservatorship action.
Mediation performed under this section shall comply with the
provisions of chapter 679C. The court shall, upon application
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of a party , grant a waiver from any court-ordered mediation
under this section if the party demonstrates that a history
of domestic abuse exists similarly as considered in section
598.41, subsection 3, paragraph ''j-. The court may, upon
application of a party, grant a waiver from any court-ordered
mediation if the action involves elder abuse pursuant to
chapter 235F.
2. Mediation shall comply with all of the following
standards:
a. The parties will participate in good faith.
Participation in mediation shall include attendance at
a mediation session with the mediator and the parties to
the action, listening to the mediator's explanation of the
mediation process, presentation of one party's view of the
case, and listening to the response of the other party.
Participation in mediation does not require that the parties
reach an agreement.
b. Unless the parties agree upon a mediator, the court shall
appoint a mediator. Any mediator appointed by the court shall
meet the qualifications established in this section.
c. Parties to the mediation shall have the right to
representation by an attorney at all times.
d. The parties to the mediation shall present any agreement
reached through the mediation to their attorneys, if any.
A mediation agreement reached by the parties shall not be
enforceable until approved by the court.
e. The costs of mediation shall be borne by the parties, as
agreed to by the parties, or as ordered by the court, and may
be taxed as court costs.
3. A mediator appointed by the court acting pursuant to thi s
section shall have the following qualifications:
a. Completed a one-hour internet seminar or live session
regarding the external resources available to a respondent with
particular focus on resources for older persons.
b. A minimum of twenty-five hours of general mediation
training.
c. Either of the following:
(1) Fifteen hours of probate-specific or elder-specific
mediation training.
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(2 ) Ten cont i nuous years of practice in Iowa as a licensed
attorney with the greater of four hundred hours or forty
percent of the total hours of law practice per year being
devoted to matters concerning wills, trusts, and estate work
for each of the ten continuous years.
Sec. 20. Section 633.561, Code 2019, is amended to read as
follows:
633.561 Representation Appointment and role of attorney for
respondent.
1. In a proceeding for the appointment of a guardian or
conservator for an adult or a conservator for a minor:
a.
If the proposed ward respondent is an adult and is
not the petitioner, the proposed ward respondent is entitled
to representation by an attorney. Upon the filing of the
petition, the court shall appoint an attorney to represent the
proposed ward respondent, set a hearing on the petition, and
provide for notice of the appointment of counsel and the date
for hearing.
b. If the proposed ward respondent is either a minor or
an adult under a standby petition, the court shall determine
whether, under the circumstances of the case, the proposed ward
respondent is entitled to representation. The determination
regarding representation may be made with or without notice to
the proposed ward respondent, as the court deems necessary.
If the court determines that the proposed ward respondent
is entitled to representation, the court shall appoint an
attorney to represent the proposed ward respondent. After
making the determination regarding representation, the court
shall set a hearing on the petition, and provide for notice on
the determination regarding representation and the date for
hearing.
c. The court may take action under paragraph ''a~ or ''bn
prior to the service of the original notice upon the proposed
were respondent.
d. The court may reconsider the determination regarding
representation upon application by any interested person.
e. The court may discharge the attorney appointed by the
court if it appears upon the application of the proposed
were respondent or any other interested person that the wa-fd
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respondent has privately r e t ained an attorney who has filed an
appearance on behalf of the prepesee ware respondent.
2. The court shall ensure that all prepesee wares
respondents entitled to representation have been provided
wi-t;.ft notice of the right to representation and right to be
personally present at all proceedings and shall make findings
of fact in any order of disposition setting out the manner in
which notification was provided.
3. If the prepesee ware respondent is entitled to
representation and is indigent or incapable of requesting
counsel, the court shall appoint an attorney to represent the
prepesed ward respondent. The cost of court appointed counsel
for indigents shall be assessed against the county in which the
proceedings are pending. For the purposes of this subsection,
the court shall find a person is indigent if the person's
income and resources do not exceed one hundred fifty percent of
the federal poverty level or the person would be unable to pay
such costs without prejudicing the person's financial ability
to provide economic necessities for the person or the person s
dependents.
4. An attorney appointed pursuant to this section shall:
Ensure that the prepesed ware respondent has been
a.
properly advised of the nature and purpose of the proceeding .
b. Advocate for the wishes of the respondent to the extent
those wishes are reasonably ascertainable. If the respondent's
wishes are not reasonably ascertainable, the attorney shall
advocate for the least restrictive alternative consistent with
the respondent's best interests.
b. c. Ensure that the prepesee ware respondent has been
properly advised of the ware's respondent's rights in a
guardianship proceeding.
e. d. Personally interview the prepesee ware respondent .
th- e. File a written report stating whether there is a
return on file showing that proper service on the prepesee
wa-r-6- respondent has been made and also stating that specific
compliance with paragraphs ~aN through~ ~dN has been made
or stating the inability to comply by reason of the prepesed
ward's respondent's condition.
e. Represeat t~e prepesee ware.
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Ensure that the guardianship procedures conform to the
statutory and due process requirements of Iowa law.
5. In the event that an order of appointment is entered,
the attorney appointed pursuant to this section, to the extent
possible, shall:
a. Inform the proposed ward respondent of the effects of the
order entered for appointment of guardian.
b. Advise the waT-d respondent of the ward's respondent's
rights to petition for modification or termination of the
guardianship.
c. Advise the waT-d respondent of the rights retained by the
waT-d respondent.
6. If the court determines that it would be in the ward's
respondent's best interest to have legal representation
with respect to any proceedings in a guardianship or
conservatorship, the court may appoint an attorney to represent
the waT-d respondent at the expense of the waT-d respondent or
the ward's respondent's estate, or if the waT-d respondent
is indigent the cost of the court appointed attorney shall
be assessed against the county in which the proceedings are
pending.
7. If the court determines upon application that it
is appropriate or necessary, the court may order that the
attorney appointed pursuant to this section be given copies
of and access to the proposed ward's respondent's health
information by describing with reasonable specificity the
health information to be disclosed or accessed, for the purpose
of fulfilling the attorney's responsibilities pursuant to this
section.
Sec. 21. NEW SECTION. 633.562 Appointment and role of court
visitor.
1. If the court determines that the appointment of a court
visitor would be in the best interest of the respondent, the
court shall appoint a court visitor at the expense of the
respondent or the respondent's estate, or, if the respondent
is indigent, the cost of the court visitor shall be assessed
against the county in which the proceedings are pending. The
court may appoint any qualified person as a court visitor in a
guardianship or conservatorship proceeding.
f.
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2 . The same person shall not serve both as the attorney
representing the respondent and as court visitor.
3. Unless otherwise enlarged or circumscribed by the court,
the duties of a court visitor with respect to the respondent
shall include all of the following:
a. Conducting an initial in-person interview with the
respondent.
b. Explaining to the respondent the substance of the
petition, the purpose and effect of the guardianship or
conservatorship proceeding, the rights of the respondent at
the hearing, and the general powers and duties of a guardian
or conservator.
c. Determining the views of the respondent regarding the
proposed guardian or conservator, the proposed guardian's or
conservator's powers and duties, and the scope and duration of
the proposed guardianship or conservatorship.
4. In addition, if directed by the court, the court visitor
shall:
a. Interview the petitioner, and if the petitioner is not
the proposed guardian or conservator, interview the proposed
guardian or conservator.
b. Visit, to the extent feasible, the residence where it
is reasonably believed that the respondent will live if the
appointment of a guardian or conservator is made.
c. Make any other investigation the court directs including
but not limited to interviewing any persons providing medical,
mental health, educational, social, and other services to the
respondent.
5. The court visitor shall submit a written report to the
court that shall contain all of the following:
a. A recommendation regarding the appropriateness of a
limited guardianship for the respondent, including whether less
restrictive alternatives are available.
b. A statement of the qualifications of the guardian
together with a statement of whether the respondent has
expressed agreement with the appointment of the proposed
guardian or conservator.
c. Any other matters the court visitor deems relevant to
the petition for guardianship or conservatorship and the best
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i nterests of the respondent .
d. Any other matters the court directs .
6. The report of the court visitor shall be made part of the
court record unless otherwise ordered by the court.
Sec. 22. NEW SECTION. 633.563 Court-ordered professional
evaluation.
1. At or before a hearing on petition for the appointment of
a guardian or conservator or the modification or termination
of a guardianship or conservatorship, the court shall order a
professional evaluation of the respondent unless one of the
following criteria are met:
a. The court finds it has sufficient information to
determine whether the criteria for a guardianship or
conservatorship are met.
b. The petitioner or respondent has filed a professional
evaluation.
2. Notwithstanding subsection 1, if the respondent has
filed a professional evaluation and the court determines an
additional professional evaluation will assist the court in
understanding the decision-making capacity and functional
abilities and limitations of the respondent, the court may
order a professional evaluation of the respondent.
3. If the court orders an evaluation, the evaluation shall
be conducted by a licensed physician, psychologist, social
worker, or other individual who is qualified to conduct an
evaluation appropriate for the respondent being assessed.
4. Unless otherwise directed by the court, the report must
contain all of the following:
a. A description of the nature, type, and extent of the
respondent's cognitive and functional abilities and limitation.
b. An evaluation of the respondent's mental and physical
condition and, if appropriate, educational potential, adaptive
behavior, and social skills.
c. A prognosis for improvement and recommendation for the
appropriate treatment, support, or habilitation plan.
d.
The evaluator's qualifications to evaluate the
respondent's cognitive and functional abilities limitations and
lack of conflict of interest.
e. The date of examination on which the report is based.
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5. The cost of the professional evaluation shall be paid by
the respondent unless the respondent is indigent as defined in
section 633.561, subsection 3, in which case the costs shall
be paid by the county in which the proceedings are pending or
unless the court orders otherwise.
6. At the request of the respondent, the court shall seal
the record of the results of the evaluation ordered by the
court subject to the exceptions in subsection 7.
7. The results of the evaluation ordered by the court shall
be made available to the court and the following:
a. The respondent and the respondent's attorney.
b. The petitioner and the petitioner's attorney.
c. A court visitor as described in section 633.562.
d. Other persons for good cause shown for such purposes as
the court may order.
Sec. 23. NEW SECTION. 633.564 Background check of proposed
guardian or conservator.
1. The court shall request criminal record checks and
checks of the child abuse, dependent adult abuse, and sexual
offender registries in this state for all proposed guardians
and conservators, other than financial institutions with Iowa
trust powers.
2. The court shall review the results of background checks
in determining the suitability of a proposed guardian or
conservator for appointment.
3. The judicial branch, in conjunction with the department
of public safety, the department of human services, and the
state chief information officer, shall establish procedures for
electronic access to the single contact repository established
pursuant to section 135C.33 necessary to conduct background
checks requested under subsection 1.
4. The person who files a petition for appointment of
guardian or conservator shall be responsible for paying the fee
for the background check conducted through the single contact
repository established pursuant to section 135C.33.
Sec. 24. NEW SECTION. 633.565 Qualifications and selection
of guardian or conservator for an adult.
The court shall appoint as guardian or conservator any
qualified and suitable person who is willing to serve as
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guardian or conservator .
Sec. 25. NEW SECTION . 633 . 567 Appointment of guardian or
conservator for minor approaching majority on a standby basis.
Any adult with an interest in the welfare of a minor who
is at least seventeen years and six months of age may file
a verified petition pursuant to section 633.552 or section
633.553 to initiate a proceeding to appoint a guardian or
conservator for the minor to take effect on the minor's
eighteenth birthday.
Sec. 26. NEW SECTION. 633.569 Emergency appointment of
temporary guardian or conservator.
1. A person authorized to file a petition under section
633.552, 633.553, or 633.554 may file an application for the
emergency appointment of a temporary guardian or conservator .
2. Such application shall state all of the following:
a. The name and address of the respondent.
b. The name and address of the proposed guardian or
conservator and the reason the proposed guardian or conservator
should be selected.
c. The reason the emergency appointment of a temporary
guardian is sought.
3. The court may enter an ex parte order appointing a
temporary guardian on an emergency basis under this section if
the court finds that all of the following conditions are met:
a. There is not sufficient time to file a petition and hold
a hearing pursuant to section 633.552, 633.553, or 633.554.
b. The appointment of a temporary guardian or conservator
is necessary to avoid immediate or irreparable harm to the
respondent.
c. There is reason to believe that the basis for appointment
of guardian or conservator exists under section 633.552,
633.553, or 633.554.
4. Notice of a petition for the appointment of a temporary
guardian or conservator and the issuance of an ex parte
order appointing a temporary guardian or conservator shall be
provided to the respondent, the respondent's attorney, and any
other person the court determines should receive notice.
5. Upon the issuance of an ex parte order, if the respondent
is an adult, the respondent may file a request for a hearing.
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If the respondent i s a minor , the respondent, a parent having
legal custody of the respondent, or any other person having
legal custody of the respondent may file a written request for
a hearing. Such hearing shall be held no later than seven days
after the filing of a written request.
6. The powers of the temporary guardian or conservator
set forth in the order of the court shall be limited to those
necessary to address the emergency situation requiring the
appointment of a temporary guardian or conservator.
7. The temporary guardianship or conservatorship shall
terminate within thirty days after the order is issued.
Sec. 27. NEW SECTION. 633.570 Notification of guardianship
and conservatorship powers.
1. In a proceeding for the appointment of a guardian, the
respondent shall be given written notice which advises the
respondent of the powers that a guardian may exercise without
court approval pursuant to section 633.635, subsection 2, and
the powers that the guardian may exercise only with court
approval pursuant to section 633.635, subsection 3.
2. In a proceeding for the appointment of a conservator,
the respondent shall be given written notice which advises
the respondent of the powers that a conservator may exercise
without court approval pursuant to section 633.646 and the
powers that the guardian may exercise only with court approval
pursuant to section 633.647.
3. If the respondent is an adult, the notice shall
clearly advise the respondent of the respondent's rights to
representation by an attorney and the potential deprivation of
the respondent's civil rights. The notice shall also state
that the respondent may be represented by the respondent's own
attorney rather than an attorney appointed by the court. If
the respondent is an adult, notice shall be served upon the
respondent with the notice of the filing of the petition as
provided in section 633.558. If the respondent is a minor,
notice shall be served upon the respondent with the notice of
the filing of a petition as provided in section 633.559.
Sec. 28. Section 633.574, Code 2019, is amended to read as
follows:
633.574 Procedure in lieu of conservatorship for a minor.
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If a conservator has not been appointed for a minor, money
due a minor or other property to which a minor is entitled,
not exceeding in the aggregate twenty-five thousand dollars
in value, shall be paid or delivered to a custodian under any
uniform transfers to minors Act. The written receipt of the
custodian constitutes an acquittance of the person making the
payment of money or delivery of property.
Sec. 29. Section 633.591, Code 2019, is amended to read as
follows:
633.591 Voluntary petition for appointment of conservator ~
standby basis.
Any person of full age and sound mind may execute a verified
petition for the voluntary appointment of a conservator of the
person's property upon the express condition that such petition
shall be acted upon by the court only upon the occurrence of an
event specified or the existence of a described condition of
the mental or physical health of the petitioner, the occurrence
of which event, or the existence of which condition, shall
be established in the manner directed in the petition. The
petition, if executed on or after January 1, 1991, shall advise
the prepesed ward respondent of a conservator's powers as
provided in section 633.576 633.570.
Sec. 30. Section 633.634, Code 2019, is amended to read as
follows:
633.634 Combination of voluRtary aRd standby petitions w-i-th
involuntary petitioR for hearin~.
If prior to the time of hearing on a petition for the
appointment of a guardian or a conservator, a petition is filed
under the provisions of section 633.556, 633.557, 633.572 or
633.591, the court shall combine the hearing on such petitions
and determine who shall be appointed guardian or conservator,
and such petition shall be triable to the court.
Sec. 31. Section 633.635, Code 2019, is amended to read as
follows:
633.635 Responsibilities of guardian.
1. The order by the court appointing a guardian shall state
the basis for the guardianship pursuant to section 633.552.
-3:-o2. Based upon the evidence produced at the hearing, the
court may grant a guardian the following powers and duties with
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respect to a protected person wh i ch may be exercised without
prior court approval:
a. Previdift§ fer the eare, eemfert aad maiateaaaee ef the
ward, iaelttdift§ the appropriate traiaia§ aad edtteatiea te
maximi2e the ward's potential Making decisions regarding the
care, maintenance, health, education, welfare, and safety of
the protected person except as otherwise limited by the court .
b. Establishing the protected person's permanent residence
except as limited by subsection 3.
b. c. Taking reasonable care of the ward's protected
person's clothing, furniture, vehicle~ aft& other personal
effects, and companion animals, assistive animals, assistance
animals, and service animals.
e. d. Assisting the w-af6. protected person in developing
maximum self-reliance and independence.
d. Ensttrin§ the ward reeeives aeeessary emer§eney medical
serviees.
e. Ensttrift§ the ward reeeives prefessieaal eare, ceeaselin§,
treatmeat, er serviees as aeeded. If aeeessitated ey the
physical er mental disaeility ef the "are, the previsiea ef
prefessieaal eare, eettaselin§, treatmeat, er serviees limited
te the previsiea ef routine physical aad dental examiaations
and preeedttres under anesthesia is inelttded 1 if the anesthesia
is provided within tae seepe ef the health care praetitieaer's
scope ef praetiee Consenting to and arranging for medical,
dental, and other health care treatment and services for the
protected person except as otherwise limited by subsection 3 .
Consenting to and arranging for other needed professional
f.
services for the protected person.
g. Consenting to and arranging for appropriate training,
educational, and vocational services for the protected person.
h. Maintaining contact, including through regular visitation
with the protected person if the protected person does not
reside with the guardian •
Placift§ Making reasonable efforts to identify and
.f.. i.
facilitate supportive relationships and interactions of the
protected person with family members and significant other
persons. The guardian may place reasonable time, place,
or manner restrictions on communication, visitation, or
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interaction between the adult war& protected person and another
person except as otherwise limited by subsection 3.
g-. l.!.... Any other powers or duties the court may specify.
~
3. A guardian may be granted the following powers which
may only be exercised upon court approval:
a. Changing, at the guardian's request, the ware's permaaeat
resiaeaee if tfie proposes aew resiaeftee is more restrictive of
the ware's liberties thaa the eurreat resieeaee the protected
person's permanent residence to a nursing home, other secure
facility, or secure portion of a facility that restricts the
protected person's ability to leave or have visitors, unless
advance notice of the change was included in the guardian's
initial care plan that was approved by the court. In an
emergency situation, the court shall review the request for
approval on an expedited basis.
b. Arraagiag tfie provisioa of major eleetive surgery or aay
other aoaemergeaey major meeieal proeeeure. For the purposes
Of this paragraph, 'majeF electi'P'C SttFgeryn aaa ''BenemeFgeBcy
lllBjer medical preceti-tl:ceN ao not ifteluae the ~rovisioa to the
ware of professioaal eare, eouaseliftg, treatmeat, or serviees
limitea to the provisioa of routiae pfiysieal aae eeatal
examiaatioas aaa proeeaures uaaer aaesthesia, if the use of
aaesthesia is aeeessitatea by tfie physieal or meatal aisability
of tfie ware, aaa if the aaestfiesia is proviaea withia tfie scope
of the health eare practitioaer's scope of practiee.
Consenting to the following:
(1) The withholding or withdrawal of life-sustaining
procedures from the protected person in accordance with chapter
144A or 1440.
(2) The performance of an abortion on the protected person.
(3) The sterilization of the protected person.
c. Coaseat to the withholeiag or withdrawal of
life sustaiaia~ ~roeeaures ia aeeoreaaee with chapter 144A.
ti. c.
Denying all communication, visitation, or interaction
by aa adult ware a protected person with a person with whom
the adult ware protected person has expressed a desire to
communicate, visit, or interact or with a person who seeks to
communicate, visit, or interact with the adult ware protected
person. A court shall approve the denial of all communication,
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v i sitation , or interaction with another person only upon a
showing of good cause by the guardian.
3. Fer the purposes of this seetiea:
a.
''Ret:ltine dental tNfamiHBtifffls and pre-eedf:lres" iaeludes
preveatiwe serviees, aiagaestie eerviees, restorative serviees,
periedeatal serviees 1 eadedeatie serviees 1 oral surgery,
presthetie serviees, aad erthedeatie preeeeures.
b.
""Ret:ltine physical examiHBtifffls aBd preeedf:lres" iaeluees
examiaatieas aae preeeeures performed fer the purpose of
geaeral treatmeat er diagaesis er fer the purpose of treatmeat
er diagaesis related to a speeifie illaess, symptom, eemplaiat,
or iaj1uy.
4. The court may take into account all available information
concerning the capabilities of the WiH'-6- respondent or
the protected person and any additional evaluation deemed
necessary, including the availability of third-party assistance
to meet the needs of the ward er proposed ward respondent or
the protected person, and may direct that the guardian have
only a specially limited responsibility for the WiH'-6- protected
person. In that event, the court shall state those areas of
responsibility which shall be supervised by the guardian and
all others shall be retained by the WiH'-6- protected person. The
court may make a finding that the WiH'-6- protected person lacks
the capacity to contract a valid marriage.
5. From time to time, upon a proper showing, the court may
modify the respective responsibilities of the guardian and
the WiH'-6- protected person, after notice to the waTd protected
person and an opportunity to be heard. Any modification that
would be more restrictive or burdensome for the waTd protected
person shall be based on clear and convincing evidence that the
waTd protected person continues to fall withia the eategeries
ef. meet the basis for the appointment of a guardian pursuant
to section 633.552, sueseetiea 2, paragraph ''a" er ''b", and
that the facts justify a modification of the guardianship.
Section 633.551 applies to the modification proceedings. Any
modification that would be less restrictive for the Witt'-dprotected person shall be based upon proof in accordance with
the requirements of section 633.675.
Sec. 32. Section 633.641, Code 2019, is amended by striking
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the section and inserting in lieu thereof the following:
633.641 Duties of conservator.
1. A conservator is a fiduciary and has duties of prudence
and loyalty to the protected person.
2. In investing and selecting specific property for
distribution, a conservator shall consider any estate plan or
other donative, nominative, or appointive instrument of the
protected person, known to the conservator.
3. If a protected person has executed a valid power of
attorney under chapter 633B, the conservator shall act in
accordance with the applicable provisions of chapter 633B.
4. The conservator shall report to the department of human
services the protected person's assets and income, if the
protected person is receiving medical assistance under chapter
249A. Such reports shall be made upon establishment of a
conservatorship for an individual applying for or receiving
medical assistance, upon application for benefits on behalf
of the protected person, upon annual or semiannual review of
continued medical assistance eligibility, when any significant
change in the protected person's assets or income occurs, or
as otherwise requested by the department of human services.
Written reports shall be provided to the department of human
services office for the county in which the protected person
resides or the office in which the protected person's medical
assistance is administered.
Sec. 33. NEW SECTION. 633.642 Responsibilities of
conservator.
Except as otherwise ordered by the court, a conservator must
give notice to persons entitled to notice and receive specific
prior authorization by the court before the conservator may
take any other action on behalf of the protected person. These
other powers requiring court approval include the authority of
the conservator to:
1. Invest the protected person s assets consistent with
section 633.123.
2. Make gifts on the protected person's behalf from
conservatorship assets to persons or religious, educational,
scientific, charitable, or other nonprofit organizations to
whom or to which such gifts were regularly made prior to the
Institute on Guardianship and Conservatorship
CLE Conference Oct. 11, 2019

259

House File 610, p . 25
conservator ' s appointment ; or on a showing that such gifts
would benefit the protected person from the perspective of
gift, estate, inheritance, or other taxes. No gift shall be
allowed which would foreseeably prevent adequate provision for
the protected person's best interest.
3. Make payments consistent with the conservator's plan
described above directly to the protected person or to others
for the protected person's education and training needs.
4. Use the protected person's income or assets to provide
for any person that the protected person is legally obligated
to support.
5. Compromise, adjust, arbitrate, or settle any claim by or
against the protected person or the conservator.
6. Make elections for a protected person who is the
surviving spouse as provided in sections 633.236 and 633.240.
1. Exercise the right to disclaim on behalf of the protected
person as provided in section 633E.5.
B. Sell, mortgage, exchange, pledge, or lease the protected
person's real and personal property consistent with subchapter
VII, part 6 of this chapter regarding sale of property from a
decedent's estate.
Sec. 34. Section 633.648, Code 2019, is amended to read as
follows:
633.648 Appointment of attorney in compromise of personal
injury settlements.
Notwithstanding the provisions of section 633.647 633.642
prior to authorizing a compromise of a claim for damages on
account of personal injuries to the ward, the court may order
an independent investigation by an attorney other than by the
attorney for the conservator. The cost of such investigation,
including a reasonable attorney fee, shall be taxed as part of
the cost of the conservatorship.
Sec. 35. Section 633.669, Code 2019, is amended to read as
follows:
633.669 Reporting requirements ~assistance by clerk.
1. A guardian appointed by the court under this chapter
shall file with the court the following written verified
reports which shall not be waived by the court:
a. An initial repert withia sixty days ef the gaardiaa's
Institute on Guardianship and Conservatorship
CLE Conference Oct. 11, 2019

260

House File 610, p. 26
appeiatmeat care plan filed within sixty days of appointment.
The information in the initial care plan shall include but not
be limited to the following information:
(1) The current residence of the protected person and the
guardian's plan for the protected person's living arrangements.
(2) The guardian's plan for payment of the protected
person's living expenses and other expenses.
(3) The protected person's health status and health care
needs, and the guardian's plan for meeting the protected
person's needs for medical, dental, and other health care
needs.
(4) If applicable, the guardian's plan for other
professional services needed by the protected person.
(5) If applicable, the guardian's plan for meeting the
educational, training, and vocational needs of the protected
person.
(6) If applicable, the guardian's plan for facilitating the
participation of the protected person in social activities.
(7) The guardian's plan for facilitating contacts between
the protected person and the protected person's family members
and other significant persons.
(8) The guardian's plan for contact with, and activities on
behalf of, the protected person.
b. An annual report, filed within aiaety sixty days of
the close of the reporting period, unless the court otherwise
orders on good cause shown. The information in the annual
report shall include but not be limited to the following
information:
(1) The current living arrangements of the protected
person.
(2) The sources of payment for the protected person s living
expenses and other expenses.
(3) A description, if applicable, of the following:
(a) The protected person's physical and mental health
status and the medical, dental, and other professional services
provided to the protected person.
(b) If applicable, the protected person's employment status
and the educational, training, and vocational services provided
to the protected person.
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( c) The contact of the protected person with family members
and other significant persons.
(d) The nature and extent of the guardian's visits with, and
activities on behalf of, the protected person.
(4) The guardian's recommendation as to the need for
continuation of the guardianship.
(5) The ability of the guardian to continue as guardian.
(6) The need of the guardian for assistance in providing or
arranging for the provision of the care and protection of the
protected person.
c. A final report within thirty days of the termination
of the guardianship under section 633.675 unless that time is
extended by the court.
2. Reports reqttired by this section mttst iaclttde:
a. The eurreftt meAtal aftd physical eeAditioft of the ward.
b. Tfie preseftt liviftg arraftgemeftt of the ward, ieelttdiRg a
description of each resideaee where the ward has resided duriftg
the reportiftg period.
c. A sttmmary of the medical, educational, vocational aad
technical, aad other professioaal services provided for the
ward.
d. A descriptioa of the gttardiaa's visits with aad
activities Oft behalf of the ward.
e. A recommeadatioft as to the aeed for eoatiaued
gttardiaaship.
f.
Other iaformatioa reqttested by the cottrt or useful ia the
opiaioa of the gttardiaa.
-3-.- 2.
The court shall develop a simplified uniform
reporting form for use in filing the required reports.
4. 3.
The clerk of the court shall notify the guardian
in writing of the reporting requirements and shall provide
information and assistance to the guardian in filing the
reports.
5-o 4.
Reports of guardians shall be reviewed and approved
by a district court judge or referee.
6. Reports reqttired by this section shall, if reqttested, be
served oa the attorney appointed to represent the ward ia the
gttardiaaship proceeding and all other parties appearing in the
proeeeeiAg.
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Sec . 36 . Section 633.670 , Code 2019 , is amended by striking
the section and inserting in lieu thereof the following:
633.670 Reports by conservators.
1. A conservator shall file an initial plan for protecting,
managing, investing, expending, and distributing the assets
of the conservatorship estate within ninety days after
appointment. The plan must be based on the needs of the
protected person and take into account the best interest of the
protected person as well as the protected person's preference,
values, and prior directions to the extent known to, or
reasonably ascertainable by, the conservator.
a. The initial plan shall include all of the following:
(1) A budget containing projected expenses and resources,
including an estimate of the total amount of fees the
conservator anticipates charging per year and a statement or
list of the amount the conservator proposes to charge for each
service the conservator anticipates providing to the protected
person.
(2) A statement as to how the conservator will involve
the protected person in decisions about management of the
conservatorship estate.
(3) If ordered by the court, any step the conservator plans
to take to develop or restore the ability of the protected
person to manage the conservatorship estate.
(4) An estimate of the duration of the conservatorship.
b. Within two days after filing the initial plan, the
conservator shall give notice of the filing of the initial plan
with a copy of the plan to the protected person, the protected
person's attorney and court advisor, if any, and others as
directed by the court. The notice must state that any person
entitled to a copy of the plan must file any objections to the
plan not later than fifteen days after it is filed.
c. At least twenty days after the plan has been filed, the
court shall review and determine whether the plan should be
approved or revised, after considering objections filed and
whether the plan is consistent with the conservator's powers
and duties.
d. After approval by the court, the conservator shall
provide a copy of the approved plan and order approving the
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p l an to the protected person , the protected person's attorney
and court advisor, if any, and others as directed by the court.
e. The conservator shall file an amended plan when there has
been a significant change in circumstances or the conservator
seeks to deviate significantly from the plan. Before the
amended plan is implemented, the provisions for court approval
of the plan shall be followed as provided in paragraphs ~bN,
''c'', and ''a''.

2. A conservator shall file an inventory of the protected
person's assets within ninety days after appointment which
includes an oath or affirmation that the inventory is believed
to be complete and accurate as far as information permits.
Copies of the inventory shall be provided to the protected
person, the protected person's attorney and court advisor, if
any, and others as directed by the court. When the conservator
receives additional property of the protected person, or
becomes aware of its existence, a description of the property
shall be included in the conservator's next annual report.
3. A conservator shall file a written and verified report
for the period since the end of the preceding report period.
The court shall not waive these reports.
a. These reports shall include all of the following:
Balance of funds on hand at the beginning and end of the
( 1)
period.
( 2)
Disbursements made.
Changes in the conservator's plan.
( 3)
( 4)
List of assets as of the end of the period.
Bond amount and surety's name.
( 5)
( 6)
Residence and physical location of the protected
person.
(7) General physical and mental condition of the protected
person.
(8) Other information reflecting the condition of the
conservatorship estate.
b. These reports shall be filed:
(1) On an annual basis within sixty days of the end of the
reporting period unless the court orders an extension for good
cause shown in accordance with the rules of probate procedure.
(2) Within thirty days following removal of the
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conservator .
(3) Upon t he conservator ' s f i ling of a resignation and
before the resignation is accepted by the court.
(4) Within sixty days following the termination of the
conservatorship.
(5) At other times as ordered by the court.
c. Reports required by this section shall be served on the
protected person's attorney and court advisor, if any, and the
veterans administration if the protected person is receiving
veterans benefits.
Sec. 37. Section 633.675, Code 2019, is amended to read as
follows:
633.675 Cause for termination.
1. A guardianship shall cease, and a conservatorship
shall terminate7 upon the occurrence of any of the following
circumstances:
a. If the ward protected person is a minor, when the ward
protected person reaches full age.
b. The death of the ward protected person.
c. A determiRatieR by the court that the ward is Re leRger
a person whose deeisien makiRg eapaeity is so impaired as
to briRg the ward withia the categories of sectiea 633.552,
subsectiea 2, paragraph ~a" 1 er sectiea 633.566, subsectiea 2,
paragraph ~an. Ia a preceediag to termiaate a guardiaaship er
a ceaservatership, the ward shall make a prima facie shewiag
that the ward has some decisioa makiag capacity. Oaee the
ward has made that showing, the guardiaa er eoaservator has
the burden to prove by clear and ceaviaciag evideace that the
ward's deeisioft maltiag capacity is so impaired, as provided
ia seetioa 633.552, subsectioa 2, paragraph ''an, or seetioa
633.566, subsectiea 2, paragraph ''a", that the guardiaaship er
eeaservatership should aot be termiaated.
a. c. Upon determination by the court that the
conservatorship or guardianship is no longer necessary for any
other reason.
2. Notwithstaadiag subsectieR 1, paragraphs ~a" through
~d", if the court appeiated a guardiaa for a miRor child fer
whom the court's jurisdictiea ever the child's guardiaRship
was established pursuaat to transfer of the ehild's ease ia
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aeeerdasee with seetios 232.191~ or 232.1941 tae eettrt shall
sot ester aa order ~ermisatiR§ the gttardiafts8ip eefere the
cfiild becomes a§e ei§hteea ualess tfie eourt fiads by clear
aad eesviseisg ewidesce that the eest ieterests ef the child
warrast a retura of custody to the child's pareat. The
court shall terminate a guardianship if it finds by clear and
convincing evidence that the basis for appointing a guardian
pursuant to section 633.552 is not satisfied.
3. The court shall terminate a conservatorship if the court
finds by clear and convincing evidence that the basis for
appointing a conservator pursuant to section 633.553 or 633.554
is not satisfied.
4. The standard of proof and the burden of proof to be
applied in a termination proceeding shall be the same as set
forth in section 633.551, subsection 2.
Sec. 38. Section 633.717, subsection 8, Code 2019, is
amended to read as follows:
8. The denial by a court of this state of a petition to
accept a guardianship or conservatorship transferred from
another state does not affect the ability of the guardian or
conservator to seek appointment as guardian or conservator in
this state under section 633.551, 633.552 1 or 633.566 633.556,
if the court has jurisdiction to make an appointment other than
by reason of the provisional order of transfer.
Sec. 39. Section 633B.102, subsections 2 and 6, Code 2019,
are amended to read as follows:
2. ~Conservator- or ~conservatorship- means a conservator
appointed or conservatorship established pursuant to sectioss
633.579 aad 633.572 section 633.553, 633.554, or 633.567 or a
similar provision of the laws of another state.
6. ~Guardian- or ~guardianship- means a guardian appointed
or a guardianship established pursuant to sections 633.556
633.552 and 633.560 633.568 or a similar provision of the laws
of another state.
Sec. 40. Section 633B.108, subsection 1, Code 2019, is
amended to read as follows:
1. Under a power of attorney, a principal may nominate
a conservator of the principal's estate or guardian of
the principal's person for consideration by the court if
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proceedings for the principal ' s estate or person are begun
after the principal executes the power of attorney.

Except

for good cause shown or disqualification, the court shall make
its appointment in accordance with the principal's most recent
nomination.

This section does not prohibit an individual

from executing a petition for the voluntary appointment of a
guardian or conservator on a standby basis pursuant to sections
633.560 633.568 and 633.591.
Sec. 41.

REPEAL.

Sections 633.552, 633.554, 633.555,

633.556, 633.557, 633.558, 633.559, 633.562, 633.566, 633.568,
633.569, 633.570, 633.572, 633.573, 633.575, 633.576, 633.646,
633.647, 633.649, 633.650, and 633.652, Code 2019, are
repealed.
Sec. 42.

CODE EDITOR'S DIRECTIVE.

The Code editor is directed to make the following transfers:
1.

Section 633.560 to 633.568.

2.

Section 633.571 to 633.566.

3.

Section 633.574 to 633.555.

Sec. 43.

EFFECTIVE DATE.

This Act takes effect January 1,

2020.
Sec. 44.

APPLICABILITY.

This Act applies to guardianships

and guardianship proceedings for adults and conservatorships
and conservatorship proceedings for adults and minors
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