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HF 610, Opening of
Conservatorships
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OVERVIEW
HF 610, OPENING OF CONSERVATORSHIPS*
Presentation Outline
Josephine Gittler**
I. Background
A. Enactment of House File 610

*

1.

During the 2019 session of the Iowa General Assembly, the House of
Representatives and the Senate unanimously passed House File 610 (HF 610),
governing the opening and administration of adult and minor conservatorships and
adult guardianships.

2.

House File (HF 591), a companion bill, governing minor guardianships, also was
passed unanimously through both legislative chambers. On May 1, 2019 Governor
Reynolds singled out these bills for a public signing.

3.

The effective date of HF 610 and HF 591 is January 1, 2020.

4.

HF 610 constitutes a comprehensive revision of the Iowa Probate Code provisions
relating to conservatorships (and guardianships), and it has important implications
for legal practice.

5.

The overarching goal of HF 610 is to strengthen and enhance the procedural and
substantive protections for highly vulnerable Iowans—both adults with diminished
decision-making capacity and minors.

© 2019 Institute on Guardianship and Conservatorship

**

Josephine Gittler, JD is the Wiley B. Rutledge Professor of Law at the University of
Iowa College of Law. She served as the coordinator and reporter of the Iowa Supreme
Court’s Guardianship and Conservatorship Reform Task Force from 2015 to 2017. She
drafted, with the assistance of Task Force members, the bill which was the basis for the
recently enacted HF 610. She is currently the Co-Director of the Institute on
Guardianship and Conservatorship, a collaborative effort of the University of Iowa and
Drake University law schools. Her areas of expertise include the legislative process and
statutory drafting and interpretation. She was Chief Counsel of a U.S. Senate Judiciary
Sub-Committee and has served as a consultant to congressional and state legislative
committees.
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B. The Iowa Supreme Court’s Guardianship and Conservatorship Reform Task Force
1.

HF 610 incorporates and reflects the recommendations of the Iowa Supreme
Court’s Guardianship and Conservatorship Reform Task Force, which was created
in January of 2015 and submitted its Final Report to the Iowa Supreme Court in
August of 2017.

2.

The Task Force had 72 members throughout the state including: (1) judges and
other judicial branch personnel, (2) attorneys, (3) guardians and conservators, (4)
financial institutions and bonding companies, (5) advocates for individuals with
disabilities, mental illnesses and brain injuries, (6) advocates for the aging
population, (7) staff of state and local agencies and programs, (8) clinicians and
services providers, and (9) legal academics.

3.

The Final Task Force Report identified many serious deficiencies in the
guardianship and conservatorship system and issued 272 recommendations to
remedy these deficiencies, a number of which pertain to the opening of
conservatorships and the administration of conservatorships. 1

C. Iowa Guardianship and Conservatorship Study
1.

Because of the lack of state-level data about the guardianship and conservatorship
system, the Institute on Guardianship and Conservatorship at the University of Iowa
College conducted the Iowa Guardianship and Conservatorship Study, which
reviewed more than 4,000 case files in five judicial districts.

2.

It revealed that the persons with intellectual disabilities constituted the single largest
category of adults under guardianship and conservatorship, that the second largest
category consisted of older adults with Alzheimer’s and other dementias and that
there were also a significant number of adults with brain injuries and mental
illnesses. 2

3.

It has been estimated that the total value of assets under conservatorship in Iowa is
over $517 million. 3

II. Jurisdiction and Terminology
A. Probate Court jurisdiction over conservatorships
1. HF 610 amends the Probate Code found in Chapter 633 of the Iowa Code.
2. The probate court currently has jurisdiction over adult and minor
conservatorships, and under HF 610 the probate court retains its existing
conservatorship jurisdiction. The probate court functions within the district
court. It is not a specialized court with specialized judges, the exception
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being Polk County which is the only county with a full-time district
associate probate judge.
B. Probate Code terminology changes
1.

The Probate Code currently uses the term “ward” to refer to a person under
conservatorship or guardianship.

2.

HF 610 substitutes the new term “protected person” for the term “ward.” HF
610 § 633.3(32A) specifies that “Protected person —— means a person
subject to guardianship or a person subject to conservatorship, or both.”

3.

HF 610 also uses the new term “respondent” in connection with
conservatorship and guardianship proceedings. HF 610 § 633.3(32B)
specifies that “Respondent —— means a person who is alleged to be a
person in need of a guardianship or conservatorship, or both.”

4.

The foregoing shift in terminology is due to the fact that the term “ward”
has come to be seen as stigmatizing and even offensive by individuals with
disabilities, their advocates, and providers of services to them.

III. Basis for Opening Conservatorships
A. Basis for appointment of conservator for adult
1.

HF 610 does not alter the basis for the appointment of a conservator for an
adult in the existing Probate Code.

2.

HF 610 § 633.553 provides that the court may appoint a conservator for an
adult if the court finds by clear and convincing evidence that both of the
following are true:
a. The decision-making capacity of the respondent is so impaired that the respondent is
unable to make, communicate, or carry out important decisions concerning the
respondent’s financial affairs.
b. The appointment of a conservator is in the best interest of the respondent.

B. Basis for appointment of conservator for minor
1.

The existing Probate Code contains no specific criteria for the establishment
of a minor conservatorship.

2.

HF 610 § 633.554 corrects this omission by providing that the court may
appoint a conservator for a minor if the court finds by a preponderance of
the evidence that conservatorship is in the minor’s best interests and any of
the following are true:
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1. The minor has funds or other property requiring management or protection that otherwise
cannot be provided.
2. The minor has or may have financial affairs that may be put at unreasonable risk or hindered
because of the minor’s age.
3. A conservator is needed to obtain or provide funds or other property.

IV. Consideration of Less Restrictive Alternatives to Conservatorships
A. HF 610 requirement
HF 610 § 633.551(4) provides that, prior to the appointment of a conservator, the
court “shall consider credible evidence as to whether there are other less
restrictive alternatives, including third party assistance, that would meet the
needs of the respondent.” HF 610 § 633.556(3) provides that a conservatorship
petition “shall contain a precise statement of why there is no less restrictive
alternative to the appointment of a … conservator.” It should be noted that
§ 633.551(4) further provides that “neither party to the action shall have the
burden to produce such evidence relating to other less restrictive alternatives,
including but not limited to third-party assistance.”
B. Appropriate use of less restrictive alternatives
Underlying the requirement regarding consideration of less drastic alternatives is
the recognition that the judicial imposition of a conservatorship on an individual
results in an infringement of the individual’s interests in autonomy and selfdetermination and loss of the individual’s basic rights. 4 Hence this requirement is
directed at ensuring conservatorships are established only when necessary.
Additionally, this requirement is directed at conserving scarce judicial resources
so that they can be used for the cases most in need of judicial attention. In recent
years conservation of judicial resources has become especially important because
of the budgetary constraints with which the judicial branch has been faced.
C. Types of less restrictive alternatives
Less restrictive alternatives to a conservatorship that may negate or delay the need
for appointment of a conservator will vary depending on the nature and extent of
the person’s decision-making capacity and need for assistance. Such alternatives
include, but are not limited to the following:
1.

An agent under a durable (financial) power of attorney, or a representative
payee appointed by the Social Security Administration, 5

2.

Technology related assistance and assistive devises that help persons with
disabilities communicate and care for themselves, 6

3.

A wide array of other alternatives, such as crisis intervention services, case
management services and money management programs, 7 and
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4.

Supported decision-making, which may be generally defined as assistance
from one or more persons of an individual’s choosing in understanding the
nature and consequences of personal and financial decisions, and which
enables the individual to make and communicate decisions consistent with
the his or her wishes. 8

V. Use of Limited Guardianships
A. Current law and practice
1.

HF 610 retains the existing Probate Code requirement designed to
encourage the use of limited conservatorships. A limited conservatorship is
one in which the conservator is granted fewer powers than the court is
authorized to grant. In contrast, a full or plenary conservatorship is one in
which a conservator is granted all the powers the court is authorized to
grant.

2.

The Probate Code § 633.551(3) currently expressly provides that in
determining whether a conservatorship is to be established “the district
court shall consider if a limited … conservatorship … is appropriate,” and
“shall make findings of fact to support the powers conferred on the …
conservator.” Although HF 610 amends § 633.551, it makes no change in
this provision regarding limited conservatorships.

3.

Despite the statutory directive to consider the use of limited
conservatorships, their use is rare. The Iowa Guardianship and
Conservatorship Study involving a review of multiple case files, found that
a limited conservatorship was established in only 2% of the files reviewed. 9

VI. Appropriate use of limited guardianships
As previously mentioned, many adults subject to guardianships have intellectual
disabilities, Alzheimer’s or some other type of dementia, and a limited
conservatorship may be appropriate for them depending on the nature and extent of
their cognitive impairment. As the Task Force Report explained:
The use of limited … conservatorships [for such protected persons] comports
with extensive scientific knowledge about cognitive impairments and their
effects on decision-making capacity. … The intellectual disabilities of
protected persons may be mild, moderate, severe or profound. Similarly, the
nature and extent of the cognitive impairment of protected persons with
Alzheimer’s and other dementias vary, and although these conditions are
progressive, they progress at different rates in different persons. Protected
persons may lack capacity in some domains but may possess capacity in other
domains. … They may be able to make some type of financial decisions (e.g.,
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conduct cash transactions for necessities) but not have the capacity to make
other types of financial decisions (e.g., making investments). 10
VII. Conservatorship Proceedings: Petition and Notice
A. Filing of petition
1.

The existing Probate Code § 633.566 provides that “any person” may file a
petition for the appointment of a conservator.

2.

HF 610 § 633.556(1) provides that a petition for the appointment of a
conservator for an adult may be filed “by a person with an interest in the
welfare of the adult, which may include the adult who is the subject of the
petition.”

3.

HF 610 § 633.557 similarly provides that a conservatorship petition for a
minor may be filed “by a person with an interest in the welfare of the
minor.”

4.

HF 610 repeals existing Probate Code § 633.572, captioned “Appointment
of conservator on voluntary petition.” § 633.572(1) states: “A conservator
may also be appointed by the court upon the verified petition of the
proposed ward, without further notice, if the proposed ward is other than a
minor under the age of fourteen years, provided the court determines that
such an appointment will inure to the best interest of the applicant.” The
repeal of this provision appears to be primarily the result of a concern that
voluntary petitions have been subject to abuse and that an adult may be
unduly influenced by a family member or others with questionable motives
to file a voluntary petition that is not in fact truly voluntary.

5.

HF 610 § 633.556(1) does allow an adult to file a petition on his or her own
behalf, but such a petition is subject to the other provisions of HF 610 with
respect to the opening of a conservatorship.

B. Contents of petition and notice
1.

The existing Probate Code § 633.556 sets forth a series of requirements with
respect to the contents of a conservatorship petition. HF 610 § 633.556(2)
provides the new requirement that the petition must contain a concise
statement of the “factual basis” for the petition, and § 633.556(8)
specifically provides that the petition must contain a brief description that
make the respondent “unable to communicate or carry out decisions
concerning the respondent’s financial affairs.”

2.

The Probate Code §§ 633.566(1), (3) & (5) currently specifies that the
petition must list the proposed ward, the proposed conservator and “the
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person or institution, if any, having the care, custody or control of the
proposed ward.”
3.

HF 610 expands the persons who must be listed in the petition. § 633.556(5)
specifies:
5. The petition shall list the name and address, to the extent known, of the following:
***
b. Any spouse of the respondent.
c. Any adult children of the respondent.
d. Any parents of the respondent.
e. Any adult, who has had the primary care of the respondent or with whom the
respondent has lived for at least six months prior to the filing of the petition, or any
institution or facility where the respondent has resided for at least six months prior to the
filing of the petition.
f. Any legal representative or representative payee of the respondent.
g. Any person designated as an attorney in fact in a durable power of attorney for
health care …, or any person designated as an agent in a durable power of attorney….

§ 633.556(6) also provides that any other persons who may have an interest
in the proceedings may be listed in an affidavit attached to the petition.
4.

HF 610 § 633.558 provides a corresponding list of persons who must
receive notice of the filing of an adult conservatorship petition.

5.

HF 610 § 633.557 likewise expands the list of the persons, if known, who
most be listed in the petition for appointment of a conservator for a minor,
and HF 610 § 633.559 contains a corresponding list of persons who must
receive notice.

VIII. Standby Petitions and Emergency Petitions
A. Standby Petition
1.

The existing Probate Code § 633.591 and 633.591A authorizes a voluntary
petition for appointment of a conservator for adults and minors on a standby
basis.

2.

HF 610 retains these provisions for standby petitions.

B. Emergency Petition for Appointment of Temporary Conservator
1.

The existing Probate Code § 633.558 provides that “[a] temporary guardian
may be appointed, but only after a hearing on such notice, and subject to
such conditions, as the court shall prescribe.”

2.

HF 610 § 633.569 authorizes the court to appoint a temporary conservator
on an emergency basis without the due process otherwise required for
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appointment of a guardian, but spells out the requirements for such a
temporary emergency conservatorship.
3.

HF § 633.569(3) provides that the court may issue an ex parte order
appointing a temporary guardian only to prevent immediate or irreparable
harm to the respondent, only when there is not sufficient time to file a
petition and hold a hearing that otherwise would be required, and only if
there is reason to believe that the basis for appointment of a conservator
exists in accordance with other applicable provisions.

4.

While the court may establish a temporary emergency guardianship without
due process that would otherwise be required, HF 610 §§ 633.569(4) & (5)
requires that notice of the appointment of a conservator must be given to
designated persons who may file a written request for a hearing that then
must be held on an expedited basis.

5.

Under HF 610 §§ 633.569(6) & (7), the powers granted to the temporary
conservator in the court’s ex parte order must be limited to those necessary
to address the emergency situation that necessitate the conservator’s
appointment, and the court’s order expires within thirty days.

IX. Counsel and Court Visitor (Guardian ad litem)
HF 610 contains new provisions relating to the appointment and role of counsel for
the respondent in conservatorship proceedings. HF 610 also contains new provisions
relating to the appointment and role of guardian ad litem including substituting the
term “court visitor” for the term “guardian ad litem.”
A. Appointment and role of counsel for respondent
1.

The existing Probate Code recognizes that the respondent has a
constitutionally protected due process guarantee of the right to counsel.
Probate Code § 633.575(1)(a) provides that if the respondent is an adult and
is not the petitioner that “[u]pon the filing of a [conservator] petition, the
court shall appoint an attorney to represent the proposed ward.” Probate
Code § 633.575(1)(e) further provides that the court “may discharge the
attorney appointed by the court if it appears … that the ward has privately
retained an attorney who has filed an appearance on behalf of the proposed
ward.”

2.

It is not uncommon for an attorney to be appointed as a guardian ad litem in
a proceeding for appointment of a conservator. However, the role of the
attorney acting as counsel for the respondent is separate and distinct from
that of an attorney acting as guardian ad litem. As the Iowa Supreme Court
has stated, the former “advances the wishes of the ward” and the latter
“advocates for the best interests of the ward.” 11 A conflict of interest can be
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created when a court appointed attorney plays both the role of counsel and
the role of guardian ad litem.
3.

The Iowa Guardianship and Conservatorship Study’s review of numerous
case files revealed that it was often unclear whether a court appointed
attorney had acted as the counsel for the respondent, acted as a guardian ad
litem or played a combination of these roles. 12 Significant confusion appears
to exist as to when counsel for a respondent should be appointed, when a
guardian ad litem should be appointed and the distinction between their
respective roles. 13

4.

HF 610 does not alter the existing Probate Code requirement regarding court
appointment of counsel for an adult respondent in a conservatorship
proceeding, but HF 610 does clarify the role of counsel. HF 610
§ 633.561(4)(b) states that the attorney representing the respondent in a
conservatorship proceeding shall “[a]dvocate for the wishes of the
respondent to the extent those wishes are reasonably ascertainable” and that
“[i]f the respondent’s wishes are not reasonably ascertainable, the attorney
shall advocate for the least restrictive alternative consistent with
respondent’s best interests.”

B. Appointment and role of court visitor (formerly known as guardian ad litem).
1.

HF 610 substitutes the term “court visitor” for the term “guardian ad
litem.” 14 One reason for doing so is that lay people tend to confuse the terms
“guardian ad litem” and “guardian.” Another reason is that the term
“guardian ad litem” is now used not only in connection with conservatorship
(and guardianship) proceedings but also in other types of proceedings, with
the role of the guardian ad litem varying depending on the type of
proceeding. 15

2.

HF 610 § 633.563, unlike the existing Iowa Code, expressly provides that
the court may appoint a court visitor if such appointment would be in the
best interests of the respondent. Thus, the appointment of a court visitor is
not mandatory, and the court has discretion as to whether to appoint a court
visitor. The purpose of this provision is to ensure that if needed and
appropriate, the court has an independent source of information about
whether to appoint a conservator, whom the court should appoint as
conservator, and what authority and powers the court should grant the
conservator.

3.

HF 610 § 633.562(1) specifies that the court “may appoint any qualified
person as a court visitor.” The court may appoint persons with a variety of
qualifications and backgrounds, depending upon the type of investigation
needed by the court. In some cases this may be an attorney, but in other
cases this may be a person with a background in a discipline other than law,

Institute on Guardianship and Conservatorship
CLE Webinar Aug. 2, 2019

11

such as social work, psychology or the health sciences. However, HF 610
§ 562(2) prohibits an attorney appointed as a court visitor from also serving
as the attorney representing the respondent.
4.

HF 610 § 633.562(1) spells out in detail the duties of the court visitor
including the following:
3. Unless otherwise enlarged or circumscribed by the court, the duties of a court
visitor with respect to the respondent shall include all of the following:
a. Conducting an initial in-person interview with the respondent.
b. Explaining to the respondent the substance of the petition, the purpose and effect of
the guardianship or conservatorship proceeding, the rights of the respondent at the
hearing, and the general powers and duties of a guardian or conservator.
c. Determining the views of the respondent regarding the proposed guardian or
conservator, the proposed guardian’s or conservator’s powers and duties, and the scope
and duration of the proposed guardianship or conservatorship.
4. In addition, if directed by the court, the court visitor shall:
a. Interview the petitioner, and if the petitioner is not the proposed guardian or
conservator, interview the proposed guardian or conservator.
b. Visit, to the extent feasible, the residence where it is reasonably believed that the
respondent will live if the appointment of a guardian or conservator is made.
c. Make any other investigation the court directs including but not limited to
interviewing any persons providing medical, mental health, educational, social, and
other services to the respondent.

5.

HF 610 § 633.562(5) requires the court to submit a written report to the
court containing the following:
a. A recommendation regarding the appropriateness of a limited guardianship for the
respondent, including whether less restrictive alternatives are available.
b. A statement of the qualifications of the guardian together with a statement of
whether the respondent has expressed agreement with the appointment of the proposed
guardian or conservator.
c. Any other matters the court visitor deems relevant to the petition for guardianship or
conservatorship and the best interests of the respondent.
d. Any other matters the court directs.

It should be noted that the Iowa Guardianship and Conservatorship Study
disclosed that in the significant number of case files reviewed there was no
written report from the court appointed guardian ad litem. 16
X. Hearing Requirements
A. Current law and practice
1.

A hearing on a conservatorship petition is an essential part of the procedural
due process to which the respondent to the petition is entitled. Nevertheless,
the Iowa Guardianship and Conservatorship Study, involving the review of
multiple case files, discovered many files in which there was neither a
record of a hearing nor a record of a waiver of the hearing by the
respondent. 17 The judicial branch has acknowledged that in 2018 “ [d]istrict
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courts currently hold a hearing on the initial guardianship petition in 25.0%
of adult guardianship cases,” 18 and there is no reason to believe that the
percentage of hearings in adult and minor conservatorship cases is higher.
Moreover, the Task Force Report indicated that there were concerns about
problematic hearing practices. 19
2.

While the Probate Code § 633.569 currently provides that the civil rules of
procedure apply to hearings on petitions for conservatorships, the Probate
Code does not set forth specific statutory requirements with respect to the
conduct of such hearings.

B. HF 610 hearing requirements
In contrast to the existing Probate Code, HF 610 § 633.569 delineates a series of
specific requirements for hearings on conservatorship petitions. § 633.569
provides:
1.

A respondent has a right to be present at a hearing on the petition and at
hearings at all stages of the proceeding, and the court must make reasonable
accommodations to enable the attendance of the respondent. The court may
waive the respondent’s attendance for good cause shown, but a record of the
reason for the respondent’s nonattendance must be made.

2.

The court shall require the attendance of the proposed conservator and the
court visitor, if any, at the hearing on the petition but may excuse their
presence for good cause shown.

3.

Any person with an interest in the welfare of the respondent may apply to
the court for permission to participate in the hearing on the petition as well
as other proceedings, and the court may grant the request if it finds that
participation in the respondent’s best interest.

4.

A complete record must be made of the hearing to promote transparency in
proceedings and make appeals possible.

XI. Court -Ordered Professional Evaluations
A. Current law
The Probate Code does not currently authorize court-ordered evaluations in
conservatorship proceedings. In contrast, court-ordered evaluations are statutorily
authorized in other types of proceedings, such as child in need of assistance
proceedings, proceedings for the involuntary hospitalization of persons with
mental illnesses, and proceedings for the involuntary commitment, or treatment,
of persons with a substance abuse related disorder.
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B. HF 610 requirements regarding evaluations
1.

HF 610 § 633.563 authorizes the court to order an evaluation of the
decision-making capacity and functional limitations and abilities of an adult
respondent in order to furnish the court with information needed to
determine whether the statutory criteria with respect to diminished decisionmaking capacity and functional limitations for the appointment of a
conservator are met.

2.

HF 610 § 633.563(3) specifies the qualifications that the persons conducting
such evaluations must have, and § 633.563(4) specifies the contents of the
report of the evaluation.

3.

HF 610 §§ 633.563(6) & (7) are aimed at protecting the privacy of the
person evaluated. HF 610 § 633.563(6) provides that at the request of the
respondent, the court shall seal the record of the results of the evaluation.
However § 633.563(7) provides that the court shall make evaluation results
available to: (1) the respondent and the respondent’s attorney (2) the
petitioner and the petitioner’s attorney, (3) a court visitor, and (4) other
persons for good cause shown and for such purpose as the court may order.
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GUIDANCE FOR NEW AND EXISTING CONSERVATORS *
COMPLIANCE WITH THE REQUIREMENTS OF HF 610
Presentation Outline
Chip Baltimore **
I. Selection and Appointment of Conservators
A. Background checks of prospective conservators
1. At present the Iowa Code does not require background checks of prospective
conservators even though the Code does require background checks for persons such
as employees of health facilities, child care providers, and school employees
including school bus drivers.
2. HF 610 § 633.564 requires for the first time that conservators undergo an Iowa
criminal history check and checks of the Iowa dependent adult abuse, child abuse,
and sex offender registries. However, the court has the discretion to determine
whether to treat negative background check information as disqualifying a person
from being appointed a conservator.
3. The background check requirement is directed at ensuring that judges have the
information they need to determine the appropriateness of appointing a person as a
conservator. Given the authority that conservators have and the potential that exists
for misuse of that authority resulting in financial exploitation of persons under
conservatorship, the background check constitutes a desirable safeguard against the
court’s appointment of persons as conservators who may financially exploit the
protected person.
4. HF 610 § 633.564 directs the judicial branch in conjunction with the Departments of
Public Safety and Human Services and the State Chief Information Officer to
establish procedures for electronic access to the single contact repository, known as
SING, for combined background checks. The fee for a combined SING background
check is $15.00.
https://ocio.iowa.gov/sites/default/files/documents/2015/05/sing_id_request3.pdf.
*

© 2019 Institute on Guardianship and Conservatorship
Chip Baltimore has extensive experience with conservatorships as a result of representing
parties in conservatorship proceedings, serving as a conservator and in administration of
conservatorships. He is currently the principal of BA Consulting Group LLC and an attorney
with the Law Offices of Kirke C. Quinn. He was a member of the Iowa House of Representatives
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B. Qualifications of conservators
The Probate Code § 633.571 currently provides that the court may appoint as a
conservator any qualified and suitable adult that is willing to serve in that capacity. HF
610 § 633.565 retains this standard, and under this standard the court will continue to
have broad discretion as to who to appoint as a conservator.
II. Goal of HF 610 Regarding Established Conservatorships
The overarching goal of HF 610 is to strengthen and enhance the protections for highly
vulnerable Iowans under conservatorship—both adults with diminished decision-making
capacity and minors—through more effective and efficient court monitoring and oversight of
established conservatorships. The Iowa Supreme Court Task Force on Guardianship and
Conservatorship Reform found that such monitoring and oversight are needed to ensure the
accountability of conservators and to prevent as well as identify and remedy misfeasance and
malfeasance with respect to the assets of protected persons by conservators.
III. Problems with Existing Court Monitoring of Conservators and Conservatorships
A. Retrospective reporting to the court by conservators
1.

The Probate Code § 633.670 currently provides that once a conservator is appointed
by the court, the conservator must file an inventory of the protected person’s assets
and thereafter must file annual reports and accountings. The conservator’s annual
report looks backward and describes actions the conservator has taken over the past
year. Therefore, the court’s review of the conservator’s actions is essentially
retrospective in nature, that is the court is asked to ratify actions described in the
report after the conservator has already taken them. Importantly, the court has no real
oversight over the actions of the conservator until the filing of the first annual report.

2.

Because of the retrospective nature of reporting to the court by the conservators, the
court is usually not in a position to prevent misfeasance or malfeasance by
conservators before it happens. By the time misfeasance or malfeasance is
discovered, if at all, the assets all too often have disappeared or dissipated with no
chance for their recovery.

B. Inadequate information provided court in annual reports
The current form used by conservators for the required annual reports all too often does
not result in the reporting of information that gives a very complete picture of the
protected person’s financial affairs or the conservator’s management of the protected
person’s assets. Consequently, the court frequently lacks the information that it needs for
informed decision making as to the appropriateness of the conservator’s actions.
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C. Lack of proactive court review of annual reports
It has been reported that some judges “rubber stamp” annual reports without the thorough
review needed to ensure the financial affairs of the protected person are being
appropriately managed.
IV. HR 610’s Response to Court Monitoring Problems—Conservator’s Initial Financial
Management Plan
A. Requirement of an initial financial management plan
1.

In response to the foregoing problems with existing court monitoring and oversight,
HF 610 § 633.670 requires prospective and proactive court review of financial affairs
of the protected person, as well as the informed granting of the authority and the
powers to be exercised by a conservator.

2.

The vehicle for such court review is contained in HF 610 § 633.670. It sets forth the
new requirement that within 90 days of appointment, a conservator must file an initial
financial plan for protection, management, investment, and expenditure of the
protected person’s assets together with an inventory of the protected person’s assets.
Once the plan and the authority and powers needed to carry out the plan are approved
by the court, the conservator can exercise the authority and powers described in the
plan without further court order subject to modification in subsequent annual reports.

3.

HF 610 § 633.670 specifically provides:
1. A conservator shall file an initial plan for protecting, managing, investing, expending, and
distributing the assets of the conservatorship estate within ninety days after appointment. The plan
must be based on the needs of the protected person and take into account the best interest of the
protected person as well as the protected person’s preference, values, and prior directions to the
extent known to, or reasonably ascertainable by, the conservator.
a. The initial plan shall include all of the following:
(1) A budget containing projected expenses and resources, including an estimate of the total
amount of fees the conservator anticipates charging per year and a statement or list of the amount
the conservator proposes to charge for each service the conservator anticipates providing to the
protected person.
(2) A statement as to how the conservator will involve the protected person in decisions about
management of the conservatorship estate.
(3) If ordered by the court, any step the conservator plans to take to develop or restore the
ability of the protected person to manage the conservatorship estate.
(4) An estimate of the duration of the conservatorship.
b. Within two days after filing the initial plan, the conservator shall give notice of the filing of
the initial plan with a copy of the plan to the protected person, the protected person’s attorney and
court advisor, if any, and others as directed by the court. The notice must state that any person
entitled to a copy of the plan must file any objections to the plan not later than fifteen days after it
is filed.
c. At least twenty days after the plan has been filed, the court shall review and determine
whether the plan should be approved or revised, after considering objections filed and whether the
plan is consistent with the conservator’s powers and duties.
d. After approval by the court, the conservator shall provide a copy of the approved plan and
order approving the plan to the protected person, the protected person’s attorney and court
advisor, if any, and others as directed by the court.

Institute on Guardianship and Conservatorship
CLE Webinar Aug. 2, 2019

21

e. The conservator shall file an amended plan when there has been a significant change in
circumstances or the conservator seeks to deviate significantly from the plan. Before the amended
plan is implemented, the provisions for court approval of the plan shall be followed as provided in
paragraphs “b”, “c”, and “d”.
2. A conservator shall file an inventory of the protected person’s assets within ninety days after
appointment which includes an oath or affirmation that the inventory is believed to be complete
and accurate as far as information permits. Copies of the inventory shall be provided to the
protected person, the protected person’s attorney and court advisor, if any, and others as directed
by the court. When the conservator receives additional property of the protected person, or
becomes aware of its existence, a description of the property shall be included in the
conservator’s next annual report.
3. A conservator shall file a written and verified report for the period since the end of the
preceding report period. The court shall not waive these reports.
a. These reports shall include all of the following:
(1) Balance of funds on hand at the beginning and end of the period.
(2) Disbursements made.
(3) Changes in the conservator’s plan.
(4) List of assets as of the end of the period.
(5) Bond amount and surety’s name.
(6) Residence and physical location of the protected person.
(7) General physical and mental condition of the protected person.
(8) Other information reflecting the condition of the conservatorship estate.
b. These reports shall be filed:
(1) On an annual basis within sixty days of the end of the reporting period unless the court
orders an extension for good cause shown in accordance with the rules of probate procedure.
(2) Within thirty days following removal of the conservator.
(3) Upon the conservator’s filing of a resignation and before the resignation is accepted by the
court.
(4) Within sixty days following the termination of the conservatorship.
(5) At other times as ordered by the court.
c. Reports required by this section shall be served on the protected person’s attorney and court
advisor, if any, and the veterans administration if the protected person is receiving veterans
benefits.

4.

The requirement that a conservator file an initial plan and an inventory is designed to
encourage the conservator to identify the assets, liabilities, income sources, and
expenses of the protected person, and proactively to develop a plan for meeting the
protected person’s financial needs and the financial management of the protected
person’s assets for the period prior to the required filing of the next annual report.

5.

The initial plan requirement will enable the court to determine whether the
conservator has developed an appropriate plan and will furnish the court with a
benchmark to evaluate conservator’s future performance.

6.

Most importantly the plan increases the ability of the court to prevent misuse and
misappropriation of the protected person’s assets by identifying proposed actions on
the part of the conservator that pose a serious risk of such misuse and
misappropriation.
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B. Procedural issues regarding initial plan and inventory
1.

HF 610 § 633.670(1) specifies that the plan and inventory must be filed with the court
by the conservator within 90 days after appointment.

2.

Within 2 days after filing the plan, the conservator must give notice of filing and a
copy of the initial plan to:
○ the protected person;
○ the protected person’s attorney;
○ the court visitor, if any; and
○ any other person as directed by the court.

3.

Any person entitled to a plan has 15 days after filing of the plan to file any objections.

4.

The court must review the plan at least 20 days after filing to either approve or revise.

5.

The conservator must file an amended plan whenever:
○ There has been a significant change in circumstances, or
○ The conservator plans to deviate significantly from the plan.

6.

The same deadlines are specified for an amended plan as for an initial plan.

7.

In addition, HF 610 § 633.670(3) requires a conservator to provide copies of the
report to the veterans administration if the protected person is receiving veterans
benefits.

C. Contents of initial plan
1.

HF 610 § 633.670(1) specifies that the initial plan “shall include:”
○ A budget including
•

projected expenses,

•

projected resources,

•

estimated conservator fees per year, and

•

statement, or list, of the amount the conservator proposes to charge for each
service;

○ A statement by the conservator as to how the conservator plans to involve the
protected person in decisions about the management of the protected person’s
assets;
○ If ordered by the court, steps the conservator plans to take to restore the protected
person’s ability to manage his/her own financial affairs; and
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○ An estimate of the duration of the conservatorship.
D. Model forms relating to initial plan requirement
1.

The following model forms related to the initial plan requirement have been prepared
by the Institute on Guardianship and Conservatorship (with assistance and input from
judges and practitioners) for use by conservators and judges:
○ Model Form One: Court Order Appointing Conservator and Establishing Initial
Authority,
○ Model Form Two: Conservator’s Initial Financial Management Plan, and
○ Model Form Three: Court Order Approving Initial Plan and Establishing
Authority of Conservator.

2.

These forms are included in Appendix A at 35-46 of these CLE materials.

E. Best practices regarding initial plan requirement
1.

New conservatorships
○ In the order appointing a new conservator, the court should expressly authorize
the conservator to exercise any powers reasonably necessary to allow the
conservator to prepare and submit the required initial plan for subsequent court
review and approval. If any additional appropriate powers are identified during
hearing on petition for appointment of conservator, the court can provide
authority for such powers in the order appointing the conservator.
○ Model Form One: Court Order Appointing Conservator and Establishing Initial
Authority mentioned above and contained in Appendix A at 35-37 of these CLE
materials is intended to be used for this purpose.

2.

Existing Conservatorships
○ Since the filing of an initial financial management plan for review and approval
by the court is a new requirement of HF 610, existing conservators of already
established conservatorships obviously have not filed and obtained court approval
of plans. However, there are simple solutions to the temporary problem of
bringing existing conservatorships into compliance HF 610 prior to its effective
date of January 1, 2020.
○ If an existing conservator’s next annual report is due before January 1, 2020, the
conservator should include in the annual report the information that would be
included in an initial financial management plan.
○ If an existing conservator’s annual report is due after January 1, 2020, the
conservator can apply to the court for an order extending the conservator’s
authority to continue managing the conservatorship in the current manner after
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January 1, 2020, pending the court’s approval of the newly required financial
management plan in the conservator’s next annual report.
○ Model Form Four: Conservator’s Application for Order Clarifying Authority and
Model Form Five: Court Order Clarifying Authority have been prepared by the
Institute on Guardianship and Conservatorship (with assistance from judges and
practitioners) for use by conservators and judges for this purpose.
○ These forms are included in Appendix A at 47 through 49 of these CLE materials.
○ Alternatively, the conservator can file an application with the court for explicit
authority to exercise specific powers after January 1, 2020, pending the court’s
approval of the newly required financial management plan in the conservator’s
next annual report.
V. Conservators’ Authority and Exercise of Powers Without Prior Court Approval
A. General provisions of Probate Code applicable to all fiduciaries §§ 633.63–633.162
1.

HF 610 did NOT repeal Probate Code §§ 633.63–633.162 captioned “General
Provisions Relating to Fiduciaries.” These sections authorize “fiduciaries” to exercise
a number of powers without prior court approval.

2.

The Probate Code § 633.3(17) defines “fiduciary” as including a conservator and HF
610 § 633.641 expressly states that a conservator is a fiduciary.

3.

Since the enactment of HF 610 on May 1 and continuing after it becomes effective on
January 1, 2020, new and existing conservators have and will continue to have the
authority and powers enumerated in the Probate Code’s General Provisions Relating
to Fiduciaries.

4.

These provisions deal with the following authority and powers of conservators (and
other fiduciaries):
○ 633.67 Powers of surviving cofiduciary.
○ 633.68 Powers of successor fiduciary.
○ 633.77 Receipts by one fiduciary.
○ 633.78 Fiduciary written request and third-party protection.
○ 633.81 Suit by and against a fiduciary.
○ 633.82 Designation of attorney.
○ 633.84 Delegation of authority.
○ 633.87 Deposit of money in banks.
○ 633.89 Power of fiduciary or custodian to deposit securities.
○ 633.90 Power of a fiduciary to access digital assets.
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○ 633.95 Release of liens and mortgages.
○ 633.96 Specific performance voluntary.
○ 633.110 Receipts taken.
○ 633.123A Investments in investment companies and investment trusts.
○ 633.124 Investment may be held in name of nominee of bank or trust company.
○ 633.127 Establishment of common trust funds.
○ 633.144 Mortgages and judgments.
○ 633.156 Deposits by corporate fiduciaries.
5.

Among the specific powers that conservators commonly need to exercise and will
continue to be able to exercise without prior court approval include, but are not
limited to, the following:
○ Making of bank deposits—§ 633.87 expressly allows conservators as fiduciaries
to deposit money in banks.
○ Making of request to third party about assets of protected party—§ 633.78
expressly allows conservator to submit written requests to third parties for
information concerning protected person’s assets held by third parties and to
obtain the protected person’s property from the third parties.
○ Designation of an attorney—§ 633.82 expressly allows conservators to designate
an attorney to assist in the administration of the conservatorship.
○ Holding mutual funds as investments—§ 633.123 permits conservators as
fiduciaries to hold mutual funds.
○ Holding of securities in nominee name—§ 633.124 permits conservators as
fiduciaries to hold securities in nominee name.

6.

HF 610 did repeal existing Probate Code § 633.649, which read: “Except as expressly
modified herein, conservators shall have the powers relating to all fiduciaries as set
out in §§ 633.63 through 633.162.” However, the repeal of this section by HF 610
was not intended to and does not strip conservators of existing conservatorships of all
the enumerated powers contained in §§ 633.63 through 633.162 as of its effective
date of January 1, 2020.

B. HF 610 repeal of § 633.646
1.

HF 610 repeals existing Probate Code § 633.646, which authorized conservators to
exercise five powers without a prior court order.

2.

The repeal of § 633.646 will have limited impact on the authority and the powers of
new or existing conservators.
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○ HF 610 repealed § 633.646(1), providing that conservator could collect and
receive any principal or income without prior court order, and § 633.646(4),
providing that the conservator could receive other property from any source
without prior court order. As it has been noted, however, the general Probate
Code provision § 633.78, remains in effect, which provides that a conservator
may present a written request to any person for the purpose of obtaining property
owned by the protected person or for information about such property needed to
perform the conservator’s duties.
○ HF 610 repealed § 633.646(1) authorizing a conservator to enforce, defend
against or prosecute any claim by or against the ward or the conservator; to sue on
and defend claims in favor of, or against, the ward or the conservator without a
prior court order. As it has been noted, however, the general Probate Code
provision § 633.81 remains in effect, and provides a fiduciary with authority to
“sue, be sued and defend in such capacity,” which is virtually identical to the
repealed § 633.646(1).
○ HF 610 repealed § 633.646(2) authorizing the sale or transfer of perishable
personal property. However, the need to exercise this power without prior court
order is extraordinarily rare in the vast majority of conservatorships. Similarly,
although HF 610 repealed § 633.644(3) authorizing voting at corporate meetings,
the need to exercise this power without a prior court order is not that common. In
the event that there is a crucial vote in which a vote on behalf of the protected
person will matter, affirmative authority from the court can easily be sought.
○ Further, the requirements of HF 610 with respect to proactive court oversight of
conservatorships negate much of the need for the repealed § 633.646(5), which
allowed a conservator to hold assets for up to a year until the filing of the annual
report. However, as it has been pointed out, HF 610 requires the conservator to
file an initial financial management plan within 90 days of appointment, and the
plan must set forth the conservator’s proactive plan for managing the protected
person’s assets. In short, HF 610 better protects the protected person’s assets than
§ 633.646(5).
○ Given that the primary goal of HF 610 is to provide additional and stronger
safeguards against the misfeasance or malfeasance of the protected person’s assets
by a conservator, the new provisions of HF 610 requiring enhanced court review
and advance approval of the authority and powers to be exercised by conservators
should assuage any remaining concerns about the repeal of § 633.646.
C. Conservator’s authority and exercise of powers requiring prior court approval
1.

Turning to the authority and powers of a conservator requiring prior court approval,
once again it must be emphasized that HF 610 § 633.670 contains the new
requirement that a conservator must file within 90 days of appointment an initial
financial plan for protection, management, investment, and expenditure of the
protected person’s assets together with an inventory of the protected person’s assets.
Once the plan is approved by the court and the court has granted the conservator the
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2.

necessary authority and powers to carry out the plan, the conservator can exercise the
authority and powers described in the plan and order without further court order,
subject to modification in subsequent annual reports.
HF 610 also repeals Probate Code § 633.647 which lists seven powers that a
conservator can exercise subject to court approval. However, HF 610 § 633.642
contains a similar listing of eight powers that a conservator can exercise subject to
court approval.

⚠

There are major misconceptions about the impact of HF 610 on
the authority and powers of conservators. Baltimore, The
Conservatorship Provisions of HF 610—Reality vs. Misconceptions
(Institute on Guardianship and Conservatorship, August, 2019)
discusses common misconceptions contained in a paper by Michel
Nelson prepared for the Iowa Academy of Trust and Estate
Counsel. See Appendix B at 53 through 62 of these CLE materials.

VI. Issuance and Use of Letters of Appointment
A. Significance of letters of appointment under current law
1.

The current Probate Code 633.178 currently provides: “Upon filing of an oath of
office or certification and a bond, if any is required, the clerk shall issue letters under
seal of the court, giving the fiduciary the powers authorized by law.” (emphasis
added).

2.

Under current law, letters of appointment are not evidence of a conservator’s plenary
authority to engage in any and all transactions, as such plenary authority does not
exist. Letters of appointment typically lack any substantive detail as to the nature and
extent of the conservator’s authority, and they DO NOT inform third parties as to
what a conservator can or cannot do.

3.

Many of the powers commonly exercised by conservators with regard to transactions
with third parties may only be done with court approval, and hence the exercise of
these powers is not “authorized by law” absent a court order. Thus, even under
current law, prudent third parties must request proof of court authorization of the
conservator’s power to engage in such transactions involving the exercise of such
powers.

B. Effect of HF 610 on letters of appointment
1.

HF 610 is designed to customize conservator’s authority and powers according to the
needs of each individual situation. To make letters of appointment more effective in
protecting the protected person's assets they should either reflect the authority and
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powers granted to the conservator or the order granting the authority and powers to
the conservator should be attached to the letters.
2.

VII.

As it has been pointed out, HF 610 requires that a conservator proactively set forth a
plan to manage the protected person’s assets, and that the courts approve the plan and
provide the conservator with authority to act to implement the plan. A revision of the
current form used for letters of appointment may be advisable so that the letters
contain an explanation of the powers held by a conservator so that third parties will
know the nature and extent of a conservator’s authority.

Annual Reports and Other Required Conservator Reports
1.

HF 610 § 633.670(3) retains the requirement under current Probate Code 633.670(1)
that conservators must file annual reports.

2.

HF 610 § 633.670 (3), unlike the current Code, expressly states that this reporting
requirement cannot be waived by the court. In accordance with a recommendation of
the Guardianship and Conservatorship Reform Task Force, the Supreme Court
adopted Rule of Probate Procedure 7.8 prohibiting waivers of reporting requirements.
Waivers are prohibited because they negatively impact the court’s ability to fulfill its
monitoring function which is integral to the responsibilities of the court to protect
vulnerable adults and minors under conservatorship. Underlying the waiver
prohibition also is the view that annual reporting is not unduly burdensome for
fiduciaries such as conservators and serves as a reminder to them of the seriousness of
the responsibility they took on when they agreed to serve as conservators.

3.

HF 610 § 633.670(3) specifies that the conservator must file the annual report within
60 days at the end of the reporting period and specifies that it must set forth the
following:
○ balance of funds on hand at beginning and end of annual period,
○ list of disbursements made,
○ changes in the conservator’s initial plan,
○ assets as of end of annual period,
○ bond amount and surety’s name,
○ residence and physical location of protected person,
○ description of physical and mental condition of protected person, and
○ any other information reflecting the condition of the protected person’s financial
condition.

4.

Best practice—For complex conservatorships, it may be a best practice to file an
amended financial management plan with each annual report to ensure that the
conservator’s plan for the ongoing management of the protected person’s financial
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affairs is appropriate and that the conservator has the authority and powers needed to
implement the plan.
5.

The conservator also must file the following written reports:
○ within 30 days after removal of conservator;
○ upon resignation of conservator, but before the court approves resignation;
○ within 60 days after termination of conservatorship; and
○ any other time as required by the court.

VIII. Duties of Conservator
1.

The Probate Code § 633.641 currently provides: “It is the duty of the conservator of
the estate to protect and preserve it, to invest it prudently, to account for it as herein
provided, and to perform all other duties required of the conservatorship by law, and
at the termination of the conservatorship, to deliver the assets of the ward to the
person entitled thereto.” Probate Code HF 610 § 633.641(1) similarly provides that
the conservator “is a fiduciary and has duties of prudence and loyalty to the protected
person.”

2.

HF 610 § 633.641(2) provides that a conservator has a duty to consider any estate
plan or other document expressive of protected person’s investment and distributive
intent in investing and distributing protected person’s assets.

3.

HF 610 § 633.641(4) retains the requirement in existing Probate Code § 633.641
requiring a conservator to report assets and income to Department of Human Services
if a protected person is receiving Medicaid assistance.

IX. Relationship and Interaction Between Conservatorship and Powers of Attorney
1.

Persons can and often do plan for their potential future inability to conduct their
financial affairs by executing financial powers of attorney naming an agent to manage
their financial affairs in the event of their incapacity. Current Iowa Code Chapter
633B authorizes and sets forth the applicable requirements concerning powers of
attorney. HF 610 § 633.641(3), provides: “If a protected person has executed a valid
power of attorney under chapter 633B, the conservator shall act in accordance with
the applicable provisions of chapter 633B.” In expressing concern about what are
characterized as “unresolved issues” about the relationship and interaction between
conservatorships governed by the new law in Chapter 633 and powers of attorney
governed by Chapter 633B, the Nelson paper appears to ignore

2.

The Code § 633B.108(2) currently provides:
If, after a principal executed a power of attorney, a court appoints a conservator
of the principal’s estate or other fiduciary charged with the management of some
or all of the principal’s property, the power of attorney is suspended unless the
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power of attorney provides otherwise or unless the court appointing the
conservator decides the power of attorney should continue. If the power of
attorney continues, the agent is accountable to the fiduciary as well as to the
principal. The power of attorney shall be reinstated upon termination of the
conservatorship as a result of the principal regaining capacity.
3.

Given § 633B.108(2), if a conservator is appointed for a protected person who had
previously executed a valid power of attorney, the power of attorney is immediately
and automatically suspended by operation of law unless a court determines otherwise.
The language that “the conservator shall act in accordance with the applicable
provisions of chapter 633B” found in § 633.641(3) only applies if the court
determines that the power of attorney is not suspended. In such case, the attorney in
fact would be governed by the “applicable provisions of chapter 633B.”
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PART TWO
APPENDIX A
MODEL FORMS
• Form One: Court Order Appointing Conservator and
Establishing Initial Authority,
• Form Two: Conservator’s Initial Financial Management
Plan, and
• Form Three: Court Order Approving Initial Plan and
Establishing Authority of Conservator.
• Form Four: Conservator’s Application for Order Clarifying
Authority
• Form Five: Court Order Clarifying Authority
The model forms were prepared by the Institute on
Guardianship and Conservatorship with the assistance and
input from judges and practitioners.
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MODEL FORM ONE
COURT ORDER APPOINTING CONSERVATOR
AND ESTABLISHING INITIAL AUTHORITY
IN THE IOWA DISTRICT COURT IN AND FOR __________________ COUNTY
IN THE MATTER OF THE
CONSERVATORSHIP OF
__________________________,

*

__________________________,

*

Court File No. _______________________
*

*
Conservator,

ORDER APPOINTING CONSERVATOR
AND ESTABLISHING INITIAL
AUTHORITY

*

_____________________________________________________________________________

This matter comes before the Court on this date upon a Petition for Appointment of a
Conservator, filed pursuant to Iowa Code § [633.556 – for adult; 633.557 – for minor]. Upon
review of the file, and being fully advised in the premises, the Court FINDS that the Petition
should be granted.
IT IS HEREBY ORDERED that ________________________ is hereby appointed as
Conservator of the property of [the Protected Person].
BOND / FINANCIAL SECURITY:
[If the Conservator is an individual – use ONE of the following paragraphs:]
[a] IT IS FURTHER ORDERED that the Conservator shall obtain and post a bond in the
amount of $_______________________, and file the same with the Clerk of Court;
[b] IT IS FURTHER ORDERED that in lieu of a surety bond, the Conservator shall
submit a plan with its proposed alternative to posting of a bond, pursuant to Iowa Code §
633.175(2), within ___ days of the date of this Order.

Institute on Guardianship and Conservatorship
CLE Webinar Aug. 2, 2019

35

[If the Conservator is a financial institution with Iowa trust powers – use the following
paragraph:]
IT IS FURTHER ORDERED that because the Conservator is a financial institution with
Iowa trust powers, the Conservator is exempt from posting a bond.
IT IS FURTHER ORDERED that until such time as the Conservator files its initial plan
as required by section 633.670, and such plan is approved by the Court, the Conservator has the
authority granted by sections 633.63 - .162, which includes the authority to exercise the powers
set forth in sections 633.78 (make written requests for purpose of obtaining property or
information about property), 633.82 (designate and employ an attorney to assist in the
administration of the estate), 633.87 (deposit moneys and other assets in a banking institution),
633.124 (hold investments in name of a nominee of a bank or trust company), and 633.125
(require a bank to show ownership of investments held in nominee name and keep them separate
from assets of the bank).
Depending upon the particular circumstances of the conservatorship at issue and the
evidence presented during the hearing upon the petition to establish the conservatorship,
the Court may wish to consider including the following language:
[IT IS FURTHER ORDERED that based upon the facts and evidence presented to the
Court during the hearing on this matter, the Conservator shall have authority to exercise the
following powers until such time as the Conservator files its initial plan as required by section
633.670, and said plan is approved by the Court:
1.

Collect, receive, and receipt for any principal or income of the Protected Person;

2.

Receive property of the Protected Person from any source; and

3.

Continue to hold any investment or other property of the Protected person.]
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IT IS FURTHER ORDERED that upon the filing of an appropriate oath, the Clerk of
Court issue Letters of Appointment accordingly, giving the Conservator the powers reflected
herein. A copy of this Order and any future order granting or limiting the Conservator’s
authority to act on behalf of the Protected Person shall be attached to said Letters of
Appointment to reflect the extent of the powers granted to the Conservator.
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MODEL FORM TWO
FINANCIAL MANAGEMENT PLAN FOR CONSERVATORS
IN THE IOWA DISTRICT COURT IN AND FOR __________________ COUNTY
IN THE MATTER OF THE
CONSERVATORSHIP OF
__________________________,

*

__________________________,

*

Court File No. _______________________
*

Conservator,

INITIAL FINANCIAL MANAGEMENT
PLAN

*

_____________________________________________________________________________

NOTICE TO
CONSERVATOR
•
•
•

I.

The purpose of this report is to give the court as complete a picture as possible of the current situation of the
adult or minor under conservatorship (protected person), the need for financial management of his or her
assets and your plan to meet those needs.
When answering questions in this report, please provide specific details.
DO NOT provide any personally-identifiable information with regard to the protected person or protected
person’s assets/liabilities, such as social security numbers or account numbers, unless the Court has approved
an EDMS security level sufficient to protect such personally-identifiable information from public disclosure.

Conservator– Personal Information
a.
Name:
b.

Present address (street address, including apartment number, city, state, and zip code, of each conservator):

c.

Telephone:

d.

E-mail:

e.

What is your relationship to the adult or minor subject to conservatorship (protected person)? ☐ Spouse ☐
Adult Child ☐ Parent ☐ Adult Sibling
If “Other,” please describe:

II.

.

☐ Other

f.

Has the court appointed a guardian for the protected person?
☐ No ☐ Yes
If “Yes,” please indicate who is serving as the guardian: ☐ You ☐ Another Person (please list name,
address, telephone number, and email address information):

g.

By whom are the living expenses and other expenses of protected person being paid?
☐ Spouse ☐ Adult Child ☐ Parent(s) ☐ Adult Sibling(s) ☐ By you as the conservator
☐ Other
If “Other,” please explain:

Protected Person- Personal Information
a.
Age of protected person subject to conservatorship:
b.

Reason for protected person’s conservatorship:
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c.

Residence
1.

2.

d.

III.

If he/she is not living in your home, state the name, address and phone number of the person(s) with
whom he/she is living or other facility where he/she is living:

Powers of Attorney, Will, and Prepaid Burial Plan/Trust
1.

Power of Attorney (POA)
Does the protected person have a valid durable (financial) power of attorney? ☐ Yes ☐ No
If “Yes,” a copy of the power of attorney is attached or filed separately. (If filed separately, the
Conservator should ensure that an appropriate EDMS security level is ordered by the Court to prevent
public disclosure of the document.)

2.

Health Care Power of Attorney (POA)
Does the protected person have a valid health care power of attorney? ☐ Yes ☐ No
If “Yes,” a copy of the power of attorney is attached or filed separately. (If filed separately, the
Conservator should ensure that an appropriate EDMS security level is ordered by the Court to prevent
public disclosure of the document.)

3.

Will
Does the protected person have a last will and testament? ☐ Yes ☐ No
If “Yes,” has the original last will and testament been filed with the clerk of the court? ☐ Yes ☐ No
If “No,” explain: (If filed separately, the Conservator should ensure that an appropriate EDMS
security level is ordered by the Court to prevent public disclosure of the document.)

4.

Prepaid Burial Plan/Trust
Does the protected person have a prepaid burial plan or irrevocable burial trust? ☐ Yes ☐ No
If “Yes,” a copy of the contract, plan or trust is attached or filed separately. (If filed separately, the
Conservator should ensure that an appropriate EDMS security level is ordered by the Court to prevent
public disclosure of the document.)

Inventory of Assets
a.
Attach or file separately an inventory of assets of the protected person. (The Conservator should ensure that
an appropriate EDMS security level is ordered by the Court to prevent public disclosure of the document.)

\\b.

IV.

Protected person is: ☐ now living in protected person’s own residence ☐ now living in conservator’s
home ☐ now living in home of another person ☐ now living in facility or other place (describe):

b.

An inventory of assets of the protected person is attached or filed separately? ☐ Yes ☐ No
If “No”, explain:
Are any of the protected person’s assets owned jointly with another person? ☐ Yes ☐ No
If “Yes”, explain, including who has been responsible for the management of said assets and the amount and source
of payment for any expenses associated with said asset:

Budget and Budget Related Information
INFORMATION REQUESTED IS FOR TWELVE-MONTH PERIOD PRIOR TO DATE OF NEXT REQUIRED
ANNUAL REPORT.
A.

Receipts/Income. Fill in only receipts and income that apply.
•
Indicate the estimated amount of receipts/income received on both a monthly and annual basis. If an
income amount (e.g. wages) is to be received on a monthly basis multiply the amount by 12 to
determine the estimated annual amount. If an estimated income amount (e.g. dividends) is to be
received on an annual basis divide the amount by 12 to determine the monthly amount.

Receipt/Income Source

Monthly Amount (estimate)
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1.

Wages

2.

Social Security Benefits
Social Security (SS)
Social Security Disability Insurance
(SSDI)
Supplemental Security Income
(SSI)

3.

Pension/Retirement Plan Distribution
Specify type:

4.

Veterans Benefits

5.

Rental Income

6.

Interest/Dividends

7.

Supplemental Security Income (SSI)

8.

Long-term care insurance

9.

Other receipts/income. List; use
attachment if necessary.

Total Receipts/Income

(The Annual Amount stated must equal twelve times the Monthly Amount stated.)
B.

Liabilities/Debts. Fill in only those liabilities/debts that apply.
•
Indicate the estimated amount of liability/debt payable on both a monthly and annual basis. If a debt
amount is payable on a monthly basis multiply the amount by 12 to determine the estimated annual
amount. If a debt amount is payable on an annual basis divide the amount by 12 to determine the
monthly amount.

Type of Liability/Debt
1.

Mortgage

2.

Car Loans

3.

Credit Card Debt

4.

Federal Taxes Owed

5.

State Taxes Owed

6.

Property Taxes Owed

7.

Other Liabilities/Debt. List; use
attachment if necessary.

Monthly Amount (estimate)
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Total Liabilities and Debts
(The Annual Amount stated must equal twelve times the Monthly Amount stated.)
Is any listed liability/debt owed by the protected person to the conservator? ☐ Yes ☐ No
If “Yes”, explain, including the nature and amount of the original liability/debt, the current balance of the
liability/debt, and attach any written documentation evidencing the liability/debt:
Is any other person liable for all or part of any listed liability debt of the protected person? ☐ Yes ☐ No
If “Yes”, explain, including the name and address of said person, the relationship of the person to the protected
person, if any, and the source of funds being used to repay the liability/debt.:

C.

Proposed Budget. Fill in only those expenses that apply.
•
Indicate the estimated amount of expense on both a monthly and annual basis. If an expense amount
is to be incurred on a monthly basis multiply the amount by 12 to determine the estimated annual
amount. If an estimated expense amount is to be incurred on an annual basis divide the amount by 12
to determine the monthly amount.

Description of Monthly Expense
1.

Nursing Home or Facility Charges

2.

Real Property Expenses—Residence
(e.g. mortgage, insurance, maintenance,
repair, property taxes)
Food and Household Expenses

3.
4.

Utilities including phone, internet, and
cable TV

5.

Household Help and/or Caregivers

6.

Medical/Dental/Health Services and
Health Insurance Expenses

7.

Educational/Vocational Expenses

8.

Transportation Expenses (personal
vehicle and other)

9.

Clothing and other Personal Expenses

Monthly Payment (estimate)

Annual Payment (estimate)

10. Personal Allowance
11. Conservator Fees
12. Attorney Fees and/or Other Professional
Fees
13. Liabilities/Debts. List; use attachment if
necessary.
14. Other Expense(s). List; use attachment
if necessary.

Are any of the listed expenses shared with another person? ☐ Yes ☐ No
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If “Yes”, explain, including the name and address of said person, the relationship of the person to the protected
person, if any, the total amount of the monthly/annual expense, the portion for which the protected person is liable,
and the source of funds being used to pay the expense.:

V.

D.

Is the protected person currently enrolled in Medicaid? ☐ Yes ☐ No

E.

If the answer to D. above is “No,” does the protected person qualify for Medicaidand is it the plan to have the
protected person apply for Medicaid? ☐ Yes ☐ No If the answer is “Yes,” explain the plan for liquidation of
assets and/or restriction of income needed to qualify the protected person for Medicaid assistance:

F.

Request for Approval of Budget and Authority for Related Expenditures. Check only those requests that apply.
Conservator requests approval of foregoing budget and grant of the foregoing requests for authority (powers) as
follows:
1.
Approval of Budget
☐ Approval of proposed budget.
2.

Income and Expenses
☐ Authority to apply for and receive protected person’s income and make reasonably necessary
expenditures for protected person’s expenses from conservatorship income and/or assets.

3.

Medical, Dental and Other Health Care Expenses
☐ Authority for payment of any reasonable and necessary medical, dental, and other health services the
conservator determines be in the best interest of the protected person from conservatorship income and/or
assets.

4.

Miscellaneous Expenses
☐ Authority for payment of miscellaneous expenses of protected person in amount not to exceed
per month without further order of the court.

5.

Income Tax and Other Tax Payment/Account Fees
☐ Authority to file federal and state income tax returns and pay income tax and local property tax from
the conservatorship income and/or assets.

6.

Conservator Administrative Expenses
☐ Authority for payment of expenses that conservator may incur in administration of conservatorship
from conservatorship income and/or assets.

7.

Attorney’s Fees and Other Professional Fees
☐ Authority for payment of attorney’s fees and other professional fees from the conservatorship income
and/or assets.

8.

Other Authority
☐ Additional authority (describe):

Management of Assets of Protected Person
INFORMATION REQUESTED IS FOR TWELVE-MONTH PERIOD PRIOR TO DATE OF NEXT REQUIRED
ANNUAL REPORT.
A.
Assets In Need of Management. Fill in only assets applicable.
1.
Other Financial Accounts (e.g. Bank Checking/Savings Account, Certificate of Deposit)
☐ Yes ☐ Not Applicable
If “Yes,” describe plan for management of financial accounts:
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B.

VI.

2.

Investments (e.g. Stocks, Bonds, Mutual Funds, ETFs, IRA, and Investment Accounts)
☐ Yes ☐ Not Applicable
If “Yes,” describe plan for management of investments. Describe any planned change in investments to be
made in next 12 months and reason for changes:

3.

Pension, Profit Sharing, Annuities or Retirement Funds
☐ Yes ☐ Not Applicable
If “Yes,” describe management plan and authority (powers) requested to carry out plan:

4.

Real Property
☐ Yes ☐ Not Applicable
If “Yes,” describe management plan and authority (powers) needed to carry out plan:

5.

Personal Property (e.g. Household Goods, Vehicles)
☐ Yes ☐ Not Applicable
If “Yes,” describe management plan and needed authority (powers) to carry out plan:

6.

Receivables (e.g. Mortgages, Liens) Payable to the Protected Person, the Estate or Trust
☐ Yes ☐ Not Applicable
If “Yes,” describe management plan and needed authority (powers) to carry out plan:

7.

Other Property
☐ Yes ☐ Not Applicable
If “Yes,” describe management plan and needed authority (powers) to carry out plan:

Request Approval of Asset Management and Related Authority (Powers)
1.

Conservator requests approval of foregoing asset management plans and foregoing requested authority to
carry out those plans.
☐ Yes ☐ No

2.

Conservator requests the following additional authority:
☐ Yes ☐ No
If “Yes”, explain:

Additional Information (optional)
If there is any additional information you believe should be provided to the court, please describe:

I hereby state under oath, that the following facts are true concerning the adult who is under my conservatorship.

Date
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MODEL FORM THREE
COURT ORDER APPROVING INITIAL PLAN AND ESTABLISHING AUTHORITY
OF CONSERVATOR
IN THE IOWA DISTRICT COURT IN AND FOR __________________ COUNTY
IN THE MATTER OF THE
CONSERVATORSHIP OF
__________________________,

*

__________________________,

*

Conservator,

Court File No. _______________________
*

*

ORDER APPROVING INITIAL PLAN
AND ESTABLISHING AUTHORITY
OF CONSERVATOR

_____________________________________________________________________________

This matter comes before the Court on this date upon the Conservator’s Application for
Approval of Initial Financial Management Plan and Establishing Authority of Conservator, filed
pursuant to Iowa Code § [633.556 – for adult; 633.557 – for minor]. Notice of the filing of the
Application has been given to [protected person, protected person’s attorney, and court visitor]
within the time required.
The court has reviewed the conservator’s initial management plan and any response or
objection received from interested persons.
Upon review of the file, and being fully advised in the premises, the Court FINDS that
the Petition should be granted.
IT IS THEREFORE HEREBY ORDERED that:
☐ The Initial Financial Management Plan is APPROVED and the conservator is granted the
requested authority (powers) to do the following in order to carry out the plan:
a. Apply for and receive income of or for the benefit of [protected person];
b. Collect, receive and hold assets of [protected person];
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c. Pay reasonable and necessary expenses of or for the benefit of [protected person],
including but not limited to: [list of budgeted expenses];
☐ The Initial Financial Management Plan is APPROVED with the following conditions:
________________________________________________________________________
________________________________________________________________________
☐ The Initial Financial Management Plan is NOT APPROVED for the following reasons:
________________________________________________________________________
________________________________________________________________________
☐ The conservator shall file an amended Initial Financial Management Plan by
____________ (date).
☐ A hearing is required to address the Initial Financial Management Plan. Hearing is set for
________________________, at ________ o’clock __.M., at the
____________________ County Courthouse. The Conservator shall provide all
interested persons with a copy of this Order no later than _____ days prior to the hearing.
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MODEL FORM FOUR
CONSERVATOR’S APPLICATION FOR ORDER CLARIFYING AUTHORITY

IN THE IOWA DISTRICT COURT IN AND FOR __________________ COUNTY
IN THE MATTER OF THE
CONSERVATORSHIP OF
__________________________,

*

__________________________,

*

Conservator,

Court File No. _______________________
*
CONSERVATOR’S APPLICATION FOR
ORDER CLARIFYING AUTHORITY

*

_____________________________________________________________________________
COMES NOW, the undersigned Conservator in the above-captioned matter, and for its
Application for Order Clarifying Authority, states and alleges as follows:
1.

This Conservatorship was established on this date for the benefit and protection of

__________________________ (”Protected Person”).
2.

_______________________ is the duly-appointed, qualified and currently acting

Conservator for the assets and financial affairs of the Protected Person.
3.

The Conservator’s last Annual Report in this matter was filed on _______________,

20___, and covered the period from _____________________ to _____________________.
4.

The Court approved the Conservator’s last Annual Report on ____________________,

20___.
5.

The Conservator’s next annual report is due ________________________.

6.

On May 1, 2019, Iowa House File 610 was enacted, making several changes to Iowa’s

conservatorship statute, including a requirement for conservators to file a financial plan for the
future use and management of the protected person’s assets.
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7.

House File 610 and the resulting changes made to Iowa’s conservatorship statute go into

effect as of January 1, 2020.
8.

The effective date of House File 610 takes place before the Conservator’s next annual

report in this matter is due.
9.

To ensure the continued authority of the Conservator to conduct the financial affairs for

and on behalf of the Protected Person and manage the Protected Person’s assets in a consistent
manner both before and after the effective date of House File 610, the Conservator seeks an
Order from the Court clarifying that the Conservator has authority to continue conducting the
financial affairs for and on behalf of the Protected Person and managing the Protected Person’s
assets in the same manner as it has been, said authority to exist until and through the time of the
filing and approval of the newly-required financial plan and next annual report.
10.

It is in the Protected Person’s best interests for the Conservator to have the authority

requested herein for purposes of continuity of the Protected Person’s financial affairs and asset
management, until such time as the Conservator can prepare and file, and the Court can approve,
a financial plan and annual report.
WHEREFORE, the Conservator respectfully requests that the Court grant this
Application and issue an Order clarifying that the Conservator has authority to continue
conducting the Protected Person’s financial affairs and managing the Protected Person’s assets in
the same manner as it currently has for the period after January 1, 2020, and until the filing and
approval of a financial plan and next annual report.
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MODEL FORM FIVE
COURT ORDER CLARIFYING AUTHORITY

IN THE IOWA DISTRICT COURT IN AND FOR __________________ COUNTY
IN THE MATTER OF THE
CONSERVATORSHIP OF
__________________________,

*

__________________________,

*

Conservator,

Court File No. _______________________
*
ORDER CLARIFYING AUTHORITY

*

_____________________________________________________________________________

This matter comes before the Court on this date upon the Conservator’s Application for
Order Clarifying Authority. Upon review of the file, and upon receipt of no objections, the
Court FINDS that the Application should be granted.
IT IS THEREFORE HEREBY ORDERED that on and after January 1, 2020, the
Conservator shall have authority to engage in and perform any transaction concerning the
Protected Person’s financial affairs and assets that the Conservator had prior to the enactment
and effective date of Iowa House File 610 (2019 Legislative Session) until such time as the
Conservator prepares and files a financial plan as required by Iowa Code Chapter 633 as
effective on and after January 1, 2020, and the Court approves said plan and report.
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PART TWO
APPENDIX B
Chip Baltimore, Guidance for New and Existing Conservators:
The Conservatorship Provision of HF 610—Reality vs.
Misconceptions
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GUIDANCE FOR NEW AND EXISTING CONSERVATORS
The Conservatorship Provisions of HF 610—
Reality vs. Misconceptions *
Chip Baltimore **

I. Introduction
On May 1, 2019, following unanimous and bipartisan passage by both the Iowa House of
Representatives and the Iowa Senate, House File 610, An Act Relating to the Opening of
Guardianships for Adults and Conservatorships for Adults and Minors and the
Administration of Guardianships and Conservatorships and Including Effective Date and
Applicability Provisions, became law. HF 610 has an effective date of January 1, 2020.
HF 610 adopted broad based reforms of the guardianship and conservatorship system aimed at
strengthening and enhancing protections for highly vulnerable Iowans, both adults with
diminished decision-making capacity and minors. The new law reflects findings of the Iowa
Supreme Court’s Guardianship and Conservatorship Reform Task Force, the 70 members of
which were representative of not only the bench and the bar but also other significant
stakeholders in the system. 1 The Task Force found that sufficient procedural and substantive
protections are not being afforded protected persons who are placed under a conservatorship to
ensure the accountability of conservators and to prevent misappropriation or misuse of the assets
of protected persons by conservators. 2
Prior to and immediately after the enactment of HF 610, criticism was voiced of its
conservatorship provisions. A major source of this criticism is a paper prepared by Michel
Nelson for members of the Iowa Academy of Trust and Estate Counsel (“Nelson paper”) 3, The
widespread dissemination of this paper has raised undue concerns about the impact of HF 610 on
conservators, particularly existing conservators, among segments of the probate bar and
representatives of financial institutions. These concerns are based in large part on
misconceptions about HF 610.
This paper was commissioned by the Institute of Guardianship and Conservatorship, a
collaborative effort of the University of Iowa College of Law and the Drake University Law
School, for use in the Institute’s series of continuing legal education programs regarding HF 610.
*

© 2019 Institute on Guardianship and Conservatorship
Chip Baltimore has extensive experience with conservatorships as a result of representing
parties in conservatorship proceedings, serving as a conservator and in administration of
conservatorships. He is currently the principal of BA Consulting Group LLC and an attorney
with the Law Offices of Kirke C. Quinn. He was a member of the Iowa House of Representatives
from 2011-2018 and served more than five years as Chair of the House Judiciary Committee. He
practiced law for a number of years prior to serving for thirteen years as vice-president, general
counsel and trust officer of the Boone Bank and Trust Company.
**
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The purpose of this paper is to make available complete and accurate information about the
conservatorship provisions of HF 610. It specifically addresses the criticism of and concerns
about HF 610 set forth in the Nelson paper.

II. Authority and Powers of Conservators
A. Background
Iowa Probate Code § 633.670 currently provides that once a conservator is appointed by the
court, the conservator must file an inventory of the protected person’s assets and must file annual
reports and accountings thereafter. Under the existing law, the court’s oversight of a
conservator’s actions with respect to the protected person’s assets is frequently retrospective in
nature; that is the court ratifies the conservator’s actions described in the annual report after the
conservator already has taken them.
HF 610 strengthens and enhances the authority of the court to oversee the actions of conservators
by requiring prospective court review and approval of the authority and powers to be exercised
by a conservator. Specifically, HF 610 § 633.670 sets forth the new requirement that upon
appointment a conservator must submit within 90 days an initial financial management plan for
the protection, management, investment, and distribution of the protected person’s assets for
court review and approval. Once the plan is approved by the court, the conservator can exercise
the authority and powers described in the plan without further court order, subject to
modification in subsequent annual reports.
HF 610 repeals current Probate Code § 633.646, which listed five powers conservators could
exercise without a prior court order. However, HF 610 did not repeal Probate Code §§ 633.63
through 633.162 which are general provisions applicable to all fiduciaries, including
conservators, and which list a number of powers that fiduciaries can exercise without prior court
order.
HF 610 also repeals current Probate Code § 633.647, which lists seven powers that a conservator
can exercise subject to court approval. However, HF 610 § 633.642 contains a similar listing of
eight powers that a conservator can exercise subject to court approval.

B. Conservator’s Authority and Powers without Court Order under General
Provisions of Probate Code Applicable to All Fiduciaries, §§ 633.63 through
633.162
The Nelson paper emphatically declares that HF 610 “provide[s] conservators with zero inherent
power and authority” and goes on to declare that “[e]verything will require a court authorizing
order.” 4 (Emphasis in original.)
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This statement is incorrect. It stems from the erroneous assumption that HF 610 repeals §§
633.63 through 633.162 of the existing Iowa Probate Code which apply to all fiduciaries
including conservators. These provisions allow new conservators the authority to take a series of
actions without court approval until the filing of an initial financial management plan and allow
existing conservators to take such actions until the filing of a financial management plan at the
time of their next annual report.
HF 610 did in fact repeal existing Iowa Code § 633.649, which read: “Except as expressly
modified herein, conservators shall have the powers relating to all fiduciaries as set out in §§
633.63 through 633.162.” However, contrary to the Nelson paper, the repeal of this section by
HF 610 does not strip conservators of existing conservatorships of all the enumerated powers
contained in §§ 633.63 through 633.162 as of its effective date of January 1, 2020.
HF 610 left intact Probate Code §§ 633.63 through 633.162 which are contained in Subchapter
III of the Code captioned “General Provisions Relating to Fiduciaries.” These provisions apply to
all “fiduciaries” as that term is defined in the current definitions section of the Probate Code §
633.3(17), applicable throughout the Probate Code. This section explicitly states: “Fiduciary –
includes personal representative, executor, administrator, guardian, conservator, and the trustee
of any trust described in § 633.10.” (Emphasis added). Moreover, HF 610 § 633.641 explicitly
states: “A conservator is a fiduciary and has duties of prudence and loyalty to the protected
person.”
Thus, after the enactment of HF 610 on May 1 and continuing after it becomes effective on
January 1, 2020, existing conservators have and will continue to have the authority and powers
enumerated in the Probate Code’s General Provisions Relating to Fiduciaries without the need
for further action until the filing and approval of a financial plan at the time of the next annual
report: These provisions deal with the following authority and powers of conservators (and other
fiduciaries):
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

633.67 Powers of surviving cofiduciary.
633.68 Powers of successor fiduciary.
633.77 Receipts by one fiduciary.
633.78 Fiduciary written request and third-party protection.
633.81 Suit by and against a fiduciary.
633.82 Designation of attorney.
633.84 Delegation of authority.
633.87 Deposit of money in banks.
633.89 Power of fiduciary or custodian to deposit securities.
633.90 Power of a fiduciary to access digital assets
633.95 Release of liens and mortgages.
633.96 Specific performance voluntary.
633.110 Receipts taken.
633.123A Investments in investment companies and investment trusts.
633.124 Investment may be held in name of nominee of bank or trust company.
633.127 Establishment of common trust funds.
633.144 Mortgages and judgments.
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•

C.

633.156 Deposits by corporate fiduciaries.

Impact of Repeal of Probate Code § 633.646

In support of the position that HF 610 requires a court order for “everything,” the Nelson paper
correctly points out that HF 610 repeals existing Probate Code § 633.646, which authorized
conservators to exercise five powers without a prior court order. 5 The repealed § 633.646
provided:
The conservator shall have the full power, without prior order of court, with relation to the estate
of the ward:
1. To collect, receive, receipt for any principal or income, and to enforce, defend against
or prosecute any claim by or against the ward or the conservator; to sue on and defend claims in
favor of, or against, the ward or the conservator.
2. To sell and transfer personal property of a perishable nature and personal property for
which there is a regularly established market.
3. To vote at corporate meetings in person or by proxy.
4. To receive additional property from any source.
5. Notwithstanding the provisions of chapter 633A, subchapter IV, part 3 [Iowa’s
Uniform Prudent Investor Act], to continue to hold any investment or other property originally
received by the conservator, and any increase thereof, pending the timely filing of the first annual
report.

Contrary to the opinion expressed in the Nelson paper, the repeal of § 633.646 will have limited
impact on the authority and the powers of new or existing conservators. For instance, HF 610
repealed § 633.646(1), providing that conservator could collect receive and collect any principal
or income without prior court order, and § 633.446(4), providing that the conservator could
receive other property from any source without prior court order. However, the general Probate
Code provision § 633.78, remains in effect and provides that a conservator may present a written
request to any person for the purpose of obtaining property owned by the protected person or for
information about such property needed to perform the conservator’s duties. This provision also
delineates requirements for such a request as well as the procedures for compliance with the
request and penalties for noncompliance with a valid request. The provision clearly gives a
conservator authority to collect, receive and receipt for any assets of the protected person, even
though HF 610 repealed §§ 633.646(1) and 633.646(4).
HF 610 also repealed § 633.646(1) authorizing a conservator to enforce, defend against or
prosecute any claim by or against the ward or the conservator; to sue on and defend claims in
favor of, or against, the ward or the conservator without a prior court order. However, the general
Probate Code provision § 633.81 remains in effect, and provides a fiduciary with authority to
“sue, be sued and defend in such capacity,” which is virtually identical to the repealed §
633.646(1).
In addition, HF 610 repealed § 633.646(2) authorizing the sale or transfer of perishable personal
property, but the need to exercise this power without prior court order is extraordinarily rare in
the vast majority of conservatorships. 6 Similarly, although HF 610 repealed § 633.644(3)
authorizing voting at corporate meetings, the need to exercise this power without a prior court
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order is not that common. In the event that there is a crucial vote in which a vote on behalf of the
protected person will matter, affirmative authority from the court can easily be sought.
Further, the requirements of HF 610 with respect to proactive court oversight of conservatorships
negate much of the need for the repealed § 633.646(5), which allowed a conservator to hold
assets for up to a year until the filing of the annual report. The new requirements in fact provide
much more protection and oversight for a protected person’s assets. As it has been pointed out,
HF 610 requires the conservator to file an initial financial management plan within 90 days of
appointment, and the plan must set forth the conservator’s proactive plan for managing the
protected person’s assets. In short, HF 610 better protects those protected persons’ assets than §
633.646(5).
Finally, it must be kept in mind that a primary goal of HF 610 is to provide additional and
stronger safeguards against the misfeasance or malfeasance of the protected person’s assets by a
conservator. Given this goal, the new provisions of HF 610 requiring enhanced court review and
approval of the authority and powers to be exercised by conservators should assuage any
remaining concerns about the repeal of § 633.646.

D. Specific Types of Conservator Authority and Powers
The Nelson paper cites a number of examples of specific types of conservator authority and
powers that Nelson argues conservators can exercise without a court order under current law but
will no longer be able to exercise without a court order under HF 610. The cited examples
include, but are not limited to, bank deposits, investment of assets and authority to sign tax
returns or engage a tax preparer.
1. Bank Deposits
The Nelson paper specifically argues that HF 610 “eliminate[s] the long-held ability of
conservators to do such common things as make bank deposits.” 7 This statement is incorrect.
The previously referenced general Probate Code provision, § 633.87, expressly permits a
fiduciary to deposit moneys and other assets belonging to the estate in any banking institution
authorized to do business in the state of Iowa. This statutory authority for all fiduciaries,
including conservators, remains in effect after HF 610 goes into effect on January 1, 2020.
2. Investment of Assets
The Nelson paper also specifically argues that the repeal of current Iowa Code § 633.649 by HF
610 stripped conservators of the power to hold mutual funds or securities in nominee form
without express prior approval from the court. It states:
Conservators can no longer invest and reinvest funds in the securities of an open-end or closedend management investment company or investment trust registered under the federal Investment
Company Act of 1940 . . . . Essentially this eliminates the authority of conservators to purchase or
hold mutual funds, but also includes the less common unit investment trusts and face amount
certificates.
...
State or national banks or trust companies serving as conservator will not be able to hold
investments registered and held in the name of a nominee or nominees. In other words,
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conservators cannot open, continue, or use brokerage or custodial accounts absent an authorizing
court order. 8

Here again, this statement is incorrect. As mentioned previously, the general Probate Code
provisions, §§ 633.123 and 633.124 are still in effect and still apply to all “fiduciaries,” including
conservators. The former allows for investment in mutual funds and the latter allows for the
holding of securities in nominee form.
HF 610 § 633.670 requires the filing and approval of an initial financial management plan for the
protection, management, investment, distribution of the protected person’s assets within 90 days
of the appointment of a conservator together with an inventory of the protected person’s assets.
The plan, as required by §§ 633.670(1)(a)(1) and 633.670(2), must include a budget showing
projected expenses and resources. HF 610 § 633.642 also expressly requires court approval
before a conservator may invest the protected person’s assets. Accordingly, prudent practice
would be for a conservator to include in its initial financial management a specific plan for
investing the protected person’s assets and to seek authority for any investment decisions
reasonably necessary to implement this plan.
3. Authority to sign tax returns or engage a tax preparer
In addition the Nelson paper argues that under HF 610 “[c]onservators will be unable to sign tax
returns or engage a tax preparer unless a court order authorizes it.” 9 What Nelson ignores is
that neither § 633.646 nor § 633.649, which HF 610 repealed, dealt with a conservator’s
authority to sign tax returns on behalf of the protected person or engage a tax preparer to prepare
the tax returns. In fact, no provision of the current Probate Code grants a conservator such
authority. Thus, HF 610 does nothing to change existing authority to perform such acts.
However, now that HF 610 requires that conservators prepare initial financial management plans
for court review and approval within 90 days of their appointment, a court can be informed about
the existence of potential tax liability issues and with such knowledge can proactively grant a
conservator sufficient authority to pay any tax liability, sign tax returns, and engage a tax
professional to prepare any necessary documentation

III. Issuance and Use of Conservator Letters of Appointment
The Probate Code § 633.178 currently provides: “Upon the filing of an oath of office or
certification and a bond, if any is required, the clerk shall issue letters under the seal of the court,
giving the fiduciary the powers authorized by law.” (Emphasis added). The letters of
appointment issued under current law are typically no more than a page in length and lack
substantive detail regarding the specific powers that a conservator may exercise.
The Nelson paper asserts that HF 610 renders letters of appointment moot. According to Nelson:
“With the inherent powers applicable currently, providing a copy of the conservator’s letters of
appointment was sufficient to have third parties do what the conservator asked on behalf of the
protected party,” and that “the letters alone are meaningless starting in 2020.” 10 And the paper
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goes on to assert that “[i]t is highly likely that effective January 1, 2020, financial institutions
will freeze existing conservatorship accounts unless the conservator has already provided them
with evidence of court issued authority to operate the account in the manner it has been.” 11
(Emphasis in original.) However, this concern, as expressed, is misleading about not only the
effects of HF 610 but also current law.
First, as mentioned above, the powers “inherent” in all fiduciaries specified in general
Probate Code provisions §§ 633.63 through 633.162 still apply without the need for further court
order. Therefore, any letters of appointment should be sufficient proof to third parties of the
conservator’s authority to engage in any such transactions, as they are “authorized” by §§ 633.63
through 633.162.
Second, and most importantly, even under current law, letters of appointment are not
evidence of a conservator’s plenary authority to engage in any and all transactions. Third parties,
such as financial institutions, who currently rely upon the mere presentation of letters of
appointment are doing so at their own peril, as the letters of appointment lack any substantive
detail as to the nature and extent of the conservator’s authority. Many of the powers commonly
exercised by conservators with regard to transactions with third parties may only be done with
court approval, and hence the exercise of these powers is not “authorized by law” absent a court
order. Thus, even under current law, prudent third parties must request proof of court
authorization of the conservator’s power to engage in such transactions involving the exercise of
such powers.
Third, the Nelson paper declares that “financial institutions will refuse to release
financial information to an appointed conservator unless a court has authorized a conservator to
obtain such information.” 12 However, Nelson ignores the existence of general Probate Code
provision § 633.78, which specifically authorizes a fiduciary to make a written request to a third
party for information and/or delivery of property held by the third party. HF 610 did not change
§ 633.78 and under that provision a conservator may still request information from financial
institutions or any other third party. Nevertheless, third parties must be more thoroughly
educated about what authority conservators make a request for information and/or the delivery of
the property of a protected person.

IV. Compliance with HF 610 Requirements for New and Existing
Conservators
Moving forward, it will be imperative for judges to set forth in the initial orders appointing new
conservators any powers reasonably necessary for the conservator to gather the information
concerning the nature and extent of the protected person’s financial situation, including assets
and liabilities, income sources and expenses, that the conservator will need to prepare the
required initial financial management plan. The court’s approval of the financial management
plan should then serve to provide the conservator with the reasonably necessary authority and
powers to implement the plan.
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Since the filing of an initial financial management plan for review and approval by the court is a
new requirement of HF 610, existing conservators of already established conservatorships
obviously have not filed and obtained court approval of plans. The Nelson paper recommends:
For existing conservatorships, the best possible course of action is to commence immediately
with the creation of a care plan exactly as described in the new statute so that it will be in place
on January 1, 2020. The care plan should include the authorization of all powers necessary to
manage the financial affairs of the protected person. 13 (Emphasis added.)

If an existing conservator’s next annual report is due before January 1, 2020, the conservator
should include in the annual report what should be included in an initial financial management
plan.
If an existing conservator’s annual report is due after January 1, 2020, however, there is a simple
solution to the temporary problem of bringing existing conservatorships into compliance with HF
610 prior to its effective date of January 1, 2020. The conservator could apply to the court for an
order clarifying that the conservator has authority to continue conducting the financial affairs and
managing the assets of the protected person’s in the same manner that they have been managed
until the court’s approval of the newly required financial management plan in the conservator’s
next annual report. A model form for this purpose has been developed by the Institute on
Guardianship and Conservatorship and is included in Appendix A.

V. Other Issues
In addition to expressing erroneous opinions concerning a conservator’s authority, the
Nelson paper poses questions about other issues based upon similar misconceptions about HF
610 and its implementation.

A. A Relationship and Interaction Between Conservatorships and Powers of
Attorney
Persons can and often do plan for their potential future inability to conduct their financial affairs
by executing financial powers of attorney naming an agent to manage their financial affairs in
the event of their incapacity. Current Iowa Code Chapter 633B authorizes and sets forth the
applicable requirements concerning powers of attorney. The Nelson paper expresses a concern
that it characterizes as “unresolved issues” concerning the relationship and interaction between
conservatorships and powers of attorney in light of the new law. 14
HF 610 § 633.641(3), provides: “If a protected person has executed a valid power of attorney
under chapter 633B, the conservator shall act in accordance with the applicable provisions of
chapter 633B.” In expressing concern about what are characterized as “unresolved issues” about
the relationship and interaction between conservatorships governed by the new law in Chapter
633 and powers of attorney governed by Chapter 633B, the Nelson paper appears to ignore §
633B.108(2) of current law. It provides:
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If, after a principal executed a power of attorney, a court appoints a conservator of the principal’s
estate or other fiduciary charged with the management of some or all of the principal’s property,
the power of attorney is suspended unless the power of attorney provides otherwise or unless the
court appointing the conservator decides the power of attorney should continue. If the power of
attorney continues, the agent is accountable to the fiduciary as well as to the principal. The power
of attorney shall be reinstated upon termination of the conservatorship as a result of the principal
regaining capacity.

Given this provision, if a conservator is appointed for a protected person who had previously
executed a valid power of attorney, the power of attorney is immediately and automatically
suspended by operation of law unless a court determines otherwise. The language that “the
conservator shall act in accordance with the applicable provisions of chapter 633B” found in §
633.641(3) only applies if the court determines that the power of attorney is not suspended, and
in such case, the attorney in fact would be governed by the “applicable provisions of chapter
633B”. Thus, all the “unresolved issues” expressed in the Nelson paper can be appropriately
addressed by the court if it deems that the power of attorney should not be suspended.

B.

Emergency Appointment of a Temporary Conservator

HF 610 § 633.569 provides that the court may issue an ex parte order for appointment of a
temporary conservator in an emergency without the normally required notice and hearing. This
provision further provides that the temporary conservatorship terminates within thirty days after
the order is issued.
In its discussion regarding new timelines for conservators under HF 610, the Nelson paper points
out that “[t]here are no statutory provisions providing for an existing conservator to seek an
‘emergency’ order.” 15 However, the Probate Code currently contains no provisions at all to
provide for an existing conservator to seek an emergency order. Thus, HF 610 does not create a
“hole” in the statutory framework for conservatorships in emergency situations. Rather it fills a
hole that existed under current law by addressing those situations in which no conservatorship
exists, and an emergency arises.

VI. Conclusion
House File 610 is reform legislation enacted to strengthen and enhance the substantive and
procedural protections afforded vulnerable adults and minors under conservatorship in order to
safeguard their assets against conservator misfeasance and malfeasance. HF 610 calls for more
proactive prospective planning on the part of conservators to meet the needs of protected persons
for financial management of their assets, and more proactive prospective court oversight of the
authority and powers exercised by conservators to ensure their accountability.
Systemic change is challenging, especially for those who have been accustomed to operating for
many years under the existing Probate Code framework. Unfortunately, the implementation of
HF 610 is being hampered by misconceptions and misinformation about its conservatorship
provisions.
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But the unanimous passage of House File 610 through both chambers of the General Assembly
and its signature by the Governor signify that it is now the public policy and law of the State of
Iowa to strengthen and enhance the substantive and procedural protections afforded vulnerable
adults and minors under conservatorship. The time has come for all those involved with
conservatorships to begin to work together to implement the mandates of HF 610 for the
protection of highly vulnerable adults with diminished capacity and children.
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HF 610, CONSERVATOR BONDING REQUIREMENTS: AN OVERVIEW *
Josephine Gittler**
I. Current Law and Practices Regarding Bonding of Conservators
1. The Probate Code § 633.169 currently provides that “every fiduciary shall execute
and file with the clerk a bond with sufficient surety or sureties” that “shall be
conditioned upon the faithful discharge of all of the duties of the fiduciary’s office.”
The Probate Code § 633.3(17) defines “fiduciary” as including a conservator and HF
610 § 633.641 expressly states that a conservator is a fiduciary
2. The Probate Code § 633.175 currently further provides:
The court, for good cause shown, may exempt any fiduciary from giving bond, if
the court finds that the interests of creditors and distributees will not thereby be
prejudiced. However, the court, except as provided in section 633.172, subsection
2, shall not exempt a conservator from giving bond in a conservatorship with total
assets of more than twenty-five thousand dollars, excluding real property, unless
it is a voluntary conservatorship in which the petitioner is eighteen years of age
or older and has waived bond in the petition.
3. Despite the Iowa Code requirement that conservators be bonded, the court frequently
waives the bonding requirement. A study of the Iowa guardianship and
conservatorship system entailing a review of numerous conservatorship files found
that bonds were required in 11% of cases; were waived in 63% of cases; and there
was no information about whether bonds were waived in the files of 26% of cases. 1
II. BONDING REQUIREMENTS OF HF 610
1. HF 610, effective January 1, 2020, makes significant changes in bonding
requirements for both new and existing conservators.
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2. As amended by HF 610, Probate Code § 633.175(2) effective January 1, 2020,
provides:
However, the court, except as provided in section 633.172, subsection 2, shall not
exempt a conservator, other than a financial institution with Iowa trust powers,
from giving bond in a conservatorship unless the court finds that there is an
alternative to a bond that will provide sufficient protection to the assets of the
protected person. The conservator shall submit a plan for any proposed
alternative to a bond for review and approval by the court.
3. The HF 610 amendment is designed to ensure that protected persons do not suffer
losses due to the malfeasance or misfeasance of their assets on the part of
conservators.
4. As a result of the HF 610 amendment to § 633.175 there are only two situations in
which a conservator may be exempt from giving a bond.
o The court may waive a bond if finds that there is alternative to a bond that will
provide sufficient protection to the assets of the protective person. But the
conservator must submit any plan for a proposed bond alternative to the court for
review and approval.
o Financial institutions with Iowa trust powers are not required to give a bond in a
conservatorship.
5. Waiver of the bond will no longer permissible in cases where the value of the assets
of the conservatorship is $25,000 or less. Underlying the elimination of the existing
“de minimis” exemption to the bond requirement is the recognition that “the loss of
even a relatively small amount of assets can be devastating consequences for persons
subject to conservatorship who are wholly dependent on the lost assets to cover their
expenses and needed care.” 2
1

Iowa Supreme Court’s Guardianship and Conservatorship Reform Task Force, Reforming
Iowa’s Guardianship and Conservatorship System 64 (August 2017) available at
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INTRODUCTION TO COMMERCIAL SURETY
Surety Company Members Of Iowa Conservator Task Force

3

INTRODUCTION ‐ PURPOSE
Goals for the Next 20‐30 Minutes
•

What is a Conservator Bond
•

How are Bonds Different than Insurance?

•

What does a bond guarantee?

•

Cost of Conservator Bonds

•

Availability of Conservator Bonds

•

Underwriting of a Conservator Bonds

•

Obtaining Conservator Bonds

•

Alternate to bonds

4
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INTRODUCTION – WHAT IS A SURETY BOND
Surety
The entity that has become obligated to be liable for
the performance, debt, or failure of a duty of another
Obligee (the court or the protected person’s estate)
The party who is indemnified by the bond. The one
to whom the principal has become obligated and
subsequently the surety has become obligated.
Principal (the conservator)
The one who has bound themselves by contract,
statute other means to the obligee to perform or
pay a debt.
5

INSURANCE VS. SURETY
Surety
Three‐Party Agreement
−

Surety agrees to pay obligee in the event
of default by the principal.

−

Surety can recover from the principal in
the event of a loss.

Losses Not Expected

− Premiums are not set with large provision
for losses.

Insurance
Two‐Party Agreement
−

Insurance company agrees to pay
insured in the event of a loss

−

No right of recovery from insured.

Losses Expected
−

Insurance premiums set based on
anticipated loss ratios.

− Theoretically, sureties can recoup their
losses.

6

Institute on Guardianship and Conservatorship
CLE Webinar Aug. 2, 2019

69

INSURANCE VS. SURETY
Surety

Insurance

Losses Recoverable

Losses Not Recoverable

− Principal signs an agreement to repay
the surety in the event of a loss.

‐ Losses expected; premium set accordingly.

− A bond resembles a loan.

Selective on Risks

− Sureties only write good credit risk.
− Selective underwriting is factor toward
theory of no losses.

− Premium not determined by subrogation from
the principal.

Theory of Large Numbers

− Accumulate enough premiums to offset risk
and losses.
‐ Although underwriting still occurs, theory of
large numbers plays a large role

7

CLAIM EXAMPLES
A conservator routinely used conservatorship money of his wife for personal gambling expenses. He
filed annual accountings with the court including bank statements where he simply used white‐out
on the balance and retyped a new balance.
Money spent on protected person that is clearly not for the benefit of the protected person.
• Bowling league fees for person who is completely disabled
Funds improperly used for home improvement under the argument that the protected person is
living with the conservator, so the protected person also received benefits of home improvements.
Funds used for new cars despite already owning a van with a handicap ramp for transporting
the protected person.
Funds used to operate a business or for educational expenses of the conservator with no
real benefit to the protected person.

8
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HOW ARE BOND PENALTY AMOUNTS SET?
2015 Iowa Code
TITLE XV ‐ JUDICIAL BRANCH AND JUDICIAL PROCEDURES
SUBTITLE 4 ‐ PROBATE — FIDUCIARIES
CHAPTER 633 ‐ PROBATE CODE
Section 633.170 ‐ Amount of bond.
1. How determined: Except as herein otherwise provided, the court or the clerk
shall fix the penalty of the bond in an amount equal to the value of the personal
property of the estate, plus the estimated gross annual income of the estate during
the period of administration.

9

COST OF ALL BONDS
Average Bond Size

Average Premium

$1,000

$140,000

$980

$135,000

$960

$130,000

$940

$125,000

$920

$120,000

$900

$115,000

$880

$110,000

2013

2014

2015

2016

$860

2013

Avg Bond Size

2014

2015

2016

Avg Premium

Year

Average Bond Size

Average Premium

Average Premium as % of Bond Size

2013
2014
2015
2016

$ 126,124.13
$ 133,198.21
$ 120,061.45
$ 134,695.95

$ 953.59
$ 981.06
$ 910.89
$ 991.67

0.76%
0.74%
0.76%
0.74%

10
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UNDERWRITING

Applicant Information
Credit
Financial information
Experience
Location/Address

11

UNDERWRITING
Case Information Questions
Attorney involvement
Relationship to the protected person
Date of appointment
Disputes among family members
Age and physical condition of protected person
Income and assets the conservatorship
Expenses of the conservatorship
Ongoing business
Is the conservator indebted to estate/protected person

12
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FIDUCIARY BONDS – UNDERWRITING PROBATE≈

Renewal Underwriting
Annual Accountings
Credit may be pulled at renewal

13

FIDUCIARY BONDS – UNDERWRITING PROBATE≈
Tools/Controls
• Blocking Funds
• A strategy in which the surety asks the attorney to file a court order blocking
the use of funds without court approval.
• Professional Fiduciary
• Joint Control Agreement
• The joint control agreement is an agreement between the bank, the principal,
the joint control representative (typically the attorney) and the surety. The
bank agrees not to allow the withdrawal of funds from the bank without
signatures from both the principal and the joint control representative.
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APPROVAL RATES
Approval Rates

100%

100%
98%
96%
94%

94%

94.12%

92%
89.66%

90%
88%
86%
84%
2014

2015

2016

Total
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WHAT IS NEEDED TO APPLY?
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WHAT IS NEEDED TO APPLY?
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WHAT IS NEEDED TO APPLY?

18

Institute on Guardianship and Conservatorship
CLE Webinar Aug. 2, 2019

75

HOW TO OBTAIN CONSERVATOR BONDS
Abens Marty Curran
Humboldt, IA

Fehseke & Gray Law Offices
Fort Madison, IA

Nordland Agency, Inc.
Clarinda, IA

Arthur J. Gallagher
Davenport, IA

Friedman Insurance
Dubuque, IA

North Side Insurance
Bloomfield, IA

Arthur J. Gallagher
West Des Moines, IA

LMC Insurance & Risk Management
West Des Moines, IA

The Dana Company
Des Moines, IA

Associated Insurance Counselors, Inc.
Preston, IA

Lorber Insurance Agency, Inc.
New London, IA

The Hoffman Agency
Denison, IA

Gary G. Taylor, Attorney at Law
Onawa, IA

Luthens Law
Colfax, IA

United Group Insurance
Red Oak, IA

Don Carlos Insurance Agency, Inc.
Greenfield, IA

Midwest Heritage Insurance
Chariton, IA

Wm French Agency
Mount Ayr, IA
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ALTERNATE TO CONSERVATOR BONDS
2015 Iowa Code
TITLE XV ‐ JUDICIAL BRANCH AND JUDICIAL PROCEDURES
SUBTITLE 4 ‐ PROBATE — FIDUCIARIES
CHAPTER 633A ‐ IOWA TRUST CODE
Section 633A.4102 ‐ Trustee’s bond.
1. A trustee is not required to give a bond to secure performance of the trustee’s duties unless one of the following applies:
a. A bond is expressly required by the terms of the trust.
b. A bond is found by the court to be necessary to protect the interests of beneficiaries, regardless of the terms of the trust.
2. If a bond is required, it must be filed, and be in an amount and with sureties and liabilities as the court may order. The court may excuse a
requirement of a bond, reduce or increase the amount of a bond, release a surety, or permit the substitution of another bond with the same or different
sureties.

3. The amount of a bond otherwise required may be reduced by the value of trust
property deposited with a financial institution in a manner that prevents its unauthorized
disposition, and by the value of real property which the trustee, by express limitation of
power, lacks power to convey without court authorization.
4.

Except as otherwise provided by the terms of the trust or ordered by the court, the cost of a bond is charged to the trust.

20
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CONCLUSION
• Definition of a bond
• How bonds differ from insurance
• Some claim examples – how bonds might protect
• How the bond amount is established
• The average size and cost
• How bonds are underwritten
• What can be done if an appointment does not qualify
• Renewal Underwriting
• How often bonds are approved
• Information needed to apply and where to go to get bonds
• An alternative to bonds
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BONDS AND SURETY*
Presentation Outline
Jim Holter**
I.

INTRODUCTION
The goals of this presentation outline are:
1. To explain what bonds are and how they differ from insurance,
2. To provide information about the cost of bonds,
3. To provide information about the availability of bonds and rates of bond approval by
surety companies,
4. To explain how bonds are underwritten and what is asked and considered in underwriting
decisions,
5. To explain how to obtain bonds, and
6. To explore alternatives to bonds.

II.

What is a bond?
1. A bond is a three-party agreement. They are:
•

the surety,

•

the principal (in this case the conservator), and

•

the obligee which is the court (or protected person).

* © 2019 Merchants Bonding Company
** Jim Holter is the Vice President of Commercial Surety for Merchants Bonding
Company. He has 31 years of experience in the surety industry. He sits on the
Surety and Fidelity Association of America’s Commercial Committee in
Washington, DC. He is active in the National Association of Independent Sureties
(NAIS), and is an instructor at the NAIS Surety School. He was a member of the
Iowa Supreme Court’s Guardianship and Conservatorship Reform Task Force. He has a
bachelor’s degree from the University of South Dakota and an Associates Degree in Fidelity and
Surety Bonding (commonly referred to as an AFSB Designation).
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2. A conservator bond secures the obligation that a conservator will perform his or her
fiduciary duties, such as faithfully accounting for the assets, paying appropriate expenses
and taxes.
3. If the conservator does not properly perform his or her duties, the surety will pay the
court, or the protected person’s assets, to the limit of the bond. However, a surety
company has the right to recoup or subrogate its loss from the conservator.
III.

How are bonds different than traditional insurance?
Bonds are fundamentally different from traditional insurance in several ways with bonds
being more like a credit product than insurance.
1. As it has been pointed out, bonds are a three-party agreement. If a claim is paid on a
bond, the money does not go to the principal (the insured) the money goes to a third
party. This differs from traditional insurance where the named insured on the policy
receives the payment for the claim. This is not the case with a bond. The bond creates an
obligation on the part of the principal (the insured).
2. Bond losses (in theory) are not expected, albeit losses do sometimes occur. Losses are not
expected in bonding because the applicants most likely to cause losses are screened out or
denied bonding and surety companies have the right to recover their losses from the
principal.
3. Bond losses are recoverable. A right of subrogation through the use of an indemnity
agreement means a surety company retains the ability to recover claims paid out to the
obligee because of actions by the principal or the conservator. This basic feature of
bonding is what sets bonding apart from other insurance. Just the threat of being required
to repay the surety company is an incentive for the principal to act appropriately. If a
principle does not behave appropriately the surety company’s ability to take control of
certain assets can be an incentive for the conservator to cooperate and a source for
recovery for the obligee.
4. Surety companies are selective. Most traditional insurance relies on the accumulation of
large pools of premium and typically insure most risks but the highest risk insureds may
pay very high premiums. Surety companies, unlike traditional insurers, select only
qualified applicants. The job of surety companies is in fact to make sure that unqualified
applicants are not bonded.

IV.

What are some examples of losses in conservator and guardianship cases?
The following examples of losses were provided by surety companies. (Some of these losses
may have been recovered.)
1. A conservator, for a completely disabled protected person, used the protected person’s
money for a bowling league.
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2. Funds were used for home improvement for the conservator rather than the protected
person with the conservator’s justification for the expense being that the protected person
was living with the conservator.
3. A conservator bought an entire home from the protected person’s funds for both the
protected person and the conservator to live in after the judge had expressly told him not
to do so.
4. Funds were used for new cars, even though a handicap accessible van was already owned
by the protected person.
5. Funds were used for business expense or educational expense for the conservator and not
for the protected person.
6. An attorney and a CPA would not respond to any of the court’s requests to produce an
accounting or inventories. Only after the surety company took control of a significant
asset did they decide that it was time to cooperate with the court.
7. A conservator used a protected person’s funds for personal gambling expenses.
In all of the above cases the surety company could take assets of the conservator to repay the
protected person and just the threat of this happening sometimes motivates conservators to
rethink their behavior.
V.

How are bond penalty amounts established?
Bond penalty is the term used for amount of the bond. (The equivalent term in insurance
would be policy amount.) Conservator bonds, in Iowa, are based on the 100% of value of
personal property and income for the protected person. Real property is not included in the
bond amount.

VI.

What is the average size and cost of a bond?
A slide in the accompanying PowerPoint presentation shows Merchants Bonding Company
data over a four-year time period. Merchants is only one company in the industry so rates and
sizes of bonds (on average) might vary, but Merchants is fairly representative of premiums
the protected person might pay for a bond.
The bonds average $120,000 to $135,000; and the average cost is roughly ¾ of a percent on
an annual basis. On a percentage basis, bond costs go up a little (1%) on smaller bonds and
down on larger bonds. Compared to most credit products, the cost of bonds are reasonable. It
should be noted that bond premiums are an allowable expense from the conservator’s assets.

VII.

How are bonds underwritten?
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Surety companies look at two broad areas in writing bonds: (1) applicant information, and (2)
information about the circumstances of the case.
1. Applicant Information.
•

Credit review—A credit review of the conservator may be relevant in underwriting
decisions. If the applicant has not been able to manage his or her own finances well, they
may not be an appropriate risk to put in charge of the protected person’s assets. Also, if
an applicant is under financial stress or duress, the applicant may present a higher risk of
misappropriation of the protected person’s assets

•

Financial statements—In connection with underwriting decisions, some surety companies
may require financial statements in cases involving larger bond amounts. Normally,
surety companies would look for assets of the principal to be in excess of the bond
amount, so the principal could pay the company back in the event of a loss. However,
with large bonds it is unlikely for a conservator to have this degree of net worth. Surety
companies depend on mitigation tools, like an annual accounting, to keep losses from
becoming the bond amount or penal sum. By using mitigation tools, surety companies
can qualify an applicant for bond amounts in excess of their net worth. Another purpose
of requiring a financial statement is to assess financial stability, e.g. home ownership,
investments, etc.

•

Experience—Although experience of an applicant is not a crucial factor in underwriting
decisions, surety companies may look more favorably, for example, on a retired trust
officer of a bank or attorney than persons whose occupations entail less familiarity with
legal and financial matters. However, anyone can be a conservator, and a bond would
never be declined on the experience factor alone.

•

Location—Over the years, location has become less of a factor in underwriting decisions.
For example, in the 1980’s it may have been quite difficult for a conservator to manage a
protected person’s assets if the conservator was in Florida and the protected person was
in Iowa. Today, this would not be as problematic. However, surety companies may have
questions if the conservator is located at some distance from the protected person. For
example, surety companies may want to know if there is a separate guardian, who is
caring for the protected person, or if there is a local attorney involved to help advise.

2. Information About Circumstances of the Case.
•

Attorney involvement—Attorney involvement is a very important factor in
underwriting decisions. Most people do not have the knowledge needed to navigate
the court system and deal with questions of a legal nature. Therefore, Merchants
prefers an attorney to be involved. However, some surety companies will consider
underwriting in cases with smaller bond amounts where there is no attorney.

•

Relationship to the protected person—The vast majority of cases that Merchants sees
involve a family member as conservator. Occasionally the conservator is a person
unrelated to the protected person. If that is the case, there may be a good reason for a
non-family member conservator (e.g., no family members available or willing to
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serve). The goal here is to guard against an unscrupulous person who is trying to get
their hands on the asset of the ward.
•

Date of Appointment—Most surety companies only have concerns about the date of
appointment if there has been a significant delay (6 months) between the date of
appointment and the application date. Who has been in charge of the money since
then? Have there been objections to the appointment and is that the reason for the
delay? Sometimes there is an acceptable answer to such questions. But sometimes the
answer to such questions uncovers other concerns.

•

Disputes among the family members—The existence of family disputes may be a
factor considered in underwriting decisions. Typically disputes among family
members in conservatorship cases revolve who will be appointed guardian for the
protected person. For example, one sibling may attempt to be appointed to prevent
another sibling from taking advantage of their parent. If there are disputes among
family members, it may be best to appoint a third party as a conservator, such as an
attorney.

•

Age and physical condition of the protected person—Surety companies try to
ascertain the time that they may be at risk—10, 20 or 30 years. The risk to the surety
company increases the longer the duration of the bond. It should be noted that bonds
cannot be canceled by surety companies; only judges can release bonds.

•

Income and Assets of Conservatorship—The nature of the protected person’s assets
may be relevant in underwriting decisions. If the assets are investment accounts, cash
and a home, it does not generally pose a problem. However, if the primary asset, for
example, is a cattle ranch, surety companies may want to know if there is someone
qualified to run the cattle ranch and whether there are any concerns about the
management of the ranch and whether controls are in place for the management of the
money within that business

•

Ongoing business—The preceding example of the protected person’s assets including
a cattle ranch illustrates the fact that whether assets include an ongoing business may
be relevant in underwriting decisions.

•

Expenses of the protected person—The two possible scenarios below illustrate why
expenses of the protected person may be relevant in underwriting decisions.
o Take the scenario of a protected person with many assets and with the
insurance or income needed for the care of the protected person without using
those assets. In this scenario, the bond amount will likely grow. As previously
stated, surety companies cannot cancel a bond. Therefore, companies will
want to be sure that the bond amount will not grow beyond what its risk
appetite might be.
o A second scenario is of a protected person with limited assets and significant
expenses. This may be a signal that the assets may be exhausted some years
down the road. The surety company may just stop getting paid for the bond
premiums, because the protected person’s assets are exhausted.
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•

VIII.

The conservator’s indebtedness to the protected person—Recently Merchants had a
conservator apply for a bond who was indebted to the protected person for a
considerable sum. He showed proof of payoff and we proceeded forward. If there was
not such proof of the debt being satisfied, the debt would have presented an obvious
conflict of interest.

What may surety companies want at renewal?
1. Once a bond is approved surety companies may review these files annually.
2. Surety companies may ask for a copy of the annual accounting filed by the conservator
with the court. By requiring conservators to submit accountings and expressly providing
that this requirement cannot be waived, HF 610 creates a favorable underwriting
environment for conservator bonds and should help make them more available. If the
court has reviewed and approved the annual accounting, the surety company has a
benchmark as to the appropriateness of the handling of the assets to that date. Robust
oversight by the court helps ensure that the conservator is managing the protected
person’s assets appropriately which is important for the surety company. Claims under
conservator bonds can include claims for the conservator’s failure to properly manage
assets, inappropriate expenditures or the failure to pay taxes. Regular reports and
accountings can reveal these failings before the loss accumulates.
3. Some surety companies may occasionally pull the conservator’s credit report.

IX.

What can be done if the case or the applicant does not qualify or is marginal?
1. Court restricted accounts—In some cases the applicant may not qualify for a large bond.
An alternative in such as case is to place some of the assets in an account at a bank that is
restricted under court order. A second account may be established, called a working
account, which is funded from the restricted. A court order can then be issued to fund the
working account only for the anticipated expenses for the year. This funding is done each
year at the annual accounting. The restricted account is not bonded since it is restricted
pursuant to court order whereas the working account is bonded. This reduces the amount
of bond needed (and the expense to the estate) and helps to put only the money which is
needed to be at risk, at risk.
2. Appointing a third party—In some cases where the applicant is a family member who is
not qualified or marginal the best option may be to appoint a third party.
3. Joint Control—The surety industry does not see joint control agreements too often
anymore. This is an agreement that the conservator, the bank and the joint control
representative (usually the attorney) sign. It is an agreement that the joint control
representative must countersign any checks or expenses. The bank should not honor
expenses without the joint control representative’s countersignature. However, today,
most attorneys are reluctant to sign these agreements as the joint control representative.
At one time they were a useful tool.
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X.

How often are these bonds approved or declined?
There is a common misperception that the surety industry does not approve bonds very often.
Merchants did a study to determine its approval rate. The study found approval rates
averages 94%, and ranges from 89% to 100% approvals. Placement rates might go up if an
independent insurance agency is involved since it will represent more than one market with
different risk appetites.

XI.

What information should be prepared should you need to apply for a conservator
bond?
Each company has its own application form, but most ask for similar information:
1. Application—The application will usually ask for the following:
•

information on the applicant and the bond size,

•

signatures on the indemnity agreement that indicate that the applicant will pay the
company back if the company has to pay a claim on their behalf, and

•

some information on the specifics of a case for which the bond is sought.

2. Petition or Court Order Initial Report of Conservator Including Inventory—Most
companies will want to see a copy of the petition and/or the court order asking for the
bond. This usually avoids the need for many questions and helps streamline the process.
3. Financial Statement—As was previously mentioned, in cases entailing larger bonds some
companies require a financial statement (balance sheet) of the conservator.
XII.

Where do you go or who do you talk to, to apply or obtain a bond?
Local independent insurance agencies represent many companies who write bonds.
Merchants surveyed its agents and asked them to put their name on a list if they were
interested. That list is available to you at https://www.merchantsbonding.com/conservatorbond-referral-agencies.aspx

XIII.

What are some alternatives to bonds?
The most common bond alternative is the previously described court restricted account.

XIV.

SUMMARY
In summary the presentation outline has covered the following topics related to the
requirements of HF 610 regarding bonding of conservators:
1. Definition of bond and what they do,
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2. Some claim examples to give you an idea of how they protect the protected person,
3. How bonds differ from traditional insurance,
4. How the bond amount is established,
5. The average size and cost of conservator bonds,
6. How conservator bonds are underwritten,
7. What underwriting is done at renewal,
8. What can be done if an appointment does not qualify or is a marginal qualifier,
9. How often bonds are approved,
10. Information needed to apply and where to go to get bonds, and
11. Alternative to bonds.
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PART FOUR
HF 610,
Signed into Law,
May 1, 2019
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HF 610
Signed into law by Governor Kim Reynolds
May 1, 2019

HF 610 (LSB 1065HV (10) 88)

RELATING TO THE OPENING OF GUARDIANSHIPS FOR ADULTS AND CONSERVATORSHIPS FOR
ADULTS AND MINORS AND THE ADMINISTRATION OF GUARDIANSHIPS AND
CONSERVATORSHIPS AND INCLUDING EFFECTIVE DATE AND APPLICABILITY PROVISIONS.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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Section 1. Section 48A.2, subsection 4, Code 2019, is amended to read as
follows:
4. “Person who is incompetent to vote” means a person with an intellectual
disability who has been found to lack the mental capacity to vote in a proceeding
held pursuant to section 633.556 633.552.
Sec. 2. Section 229.27, subsection 3, unnumbered paragraph 1, Code 2019, is
amended to read as follows:
A hearing limited to the question of the person’s competence and conducted in
substantially the manner prescribed in sections 633.552, to 633.556, 633.558, and
633.560 shall be held when:
Sec. 3. Section 235B.18, subsections 4 and 5, Code 2019, are amended to read
as follows:
4. If, at the hearing, the judge finds by clear and convincing evidence that
the dependent adult is in need of protective services and lacks the capacity to
consent to the receipt of protective services, the judge may issue an order
authorizing the provision of protective services. The order may include the
designation of a person to be responsible for performing or obtaining protective
services on behalf of the dependent adult or otherwise consenting to the receipt
of protective services on behalf of the dependent adult. Within sixty days of the
appointment of such a person the court shall conduct a review to determine if a
petition shall be initiated in accordance with section 633.552 633.556 for good
cause shown. The court may extend the sixty-day period for an additional sixty days,
at the end of which the court shall conduct a review to determine if a petition
shall be initiated in accordance with section 633.552 633.556. A dependent adult
shall not be committed to a mental health facility under this section.
5. A determination by the court that a dependent adult lacks the capacity to
consent to the receipt of protective services under this chapter shall not affect
incompetency proceedings under sections 633.552, through 633.556, 633.558, and
633.560 or any other proceedings, and incompetency proceedings under sections
633.552, through 633.556, 633.558, and 633.560 shall not have a conclusive effect
on the question of capacity to consent to the receipt of protective services under
this chapter. A person previously adjudicated as incompetent under the relevant
provisions of chapter 633 is entitled to the care, protection, and services under
this chapter.
Sec. 4. Section 235B.19, subsection 5, paragraph a, unnumbered paragraph 1,
Code 2019, is amended to read as follows:
Notwithstanding sections 633.552 633.556 and 633.573 633.569, upon a finding
that there is probable cause to believe that the dependent adult abuse presents
an immediate danger to the health or safety of the dependent adult or is producing
irreparable harm to the physical or financial resources or property of the dependent
adult, and that the dependent adult lacks capacity to consent to the receipt of
services, the court may order the appointment of a temporary guardian or temporary
conservator without notice to the dependent adult or the dependent adult’s attorney
if all of the following conditions are met:
Sec. 5. Section 622.10, subsection 3, paragraph f, Code 2019, is amended to
read as follows:
f. The provisions of this subsection do not apply to actions or claims brought
pursuant to chapter 85, 85A, or 85B, or to court orders issued pursuant to section
633.552.
Sec. 6. Section 633.3, Code 2019, is amended by adding the following new
subsections:
NEW SUBSECTION. 1A. Assistance animal —— means an animal that qualifies as
a reasonable accommodation under the federal Fair Housing Act, 42 U.S.C. §3601 et
seq., as amended, or section 504 of the federal Rehabilitation Act of 1973, 29 U.S.C.
§794, as amended.
NEW SUBSECTION. 1B. Assistive animal —— means a simian or other animal
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specially trained or in the process of being trained to assist a person with a
disability.
NEW SUBSECTION. 27A. Limited guardianship —— means a guardianship that grants
the guardian less than all powers available under this chapter or otherwise
restricts the powers of the guardian.
NEW SUBSECTION. 32A. Protected person —— means a person subject to
guardianship or a person subject to conservatorship, or both.
NEW SUBSECTION. 32B. Respondent —— means a person who is alleged to be a person
in need of a guardianship or conservatorship, or both.
NEW SUBSECTION. 32C. Service animal —— means a dog or miniature horse as set
forth in the implementing regulations of Title II and Title III of the federal
Americans with Disabilities Act of 1990, 42 U.S.C. §12101 et seq.
Sec. 7. Section 633.174, Code 2019, is amended to read as follows:
633.174 Guardians and conservators —— bond.
1. When the guardian appointed for a person is not the conservator of the
property of that person, no bond shall be required of the guardian, unless the court
for good cause finds it proper to require one. If no bond is initially required,
the court may, nevertheless, for good cause, at any subsequent time, require that
a bond be given.
2. Every conservator shall execute and file with the clerk a bond with
sufficient surety or sureties except as provided in section 633.175.
Sec. 8. Section 633.175, Code 2019, is amended to read as follows:
633.175 Waiver of bond by court.
1. The court, for good cause shown, may exempt any fiduciary from giving bond,
if the court finds that the interests of creditors and distributees will not thereby
be prejudiced.
2. However, the court, except as provided in section 633.172, subsection 2,
shall not exempt a conservator, other than a financial institution with Iowa trust
powers, from giving bond in a conservatorship with total assets of more than
twenty-five thousand dollars, excluding real property, unless it is a voluntary
conservatorship in which the petitioner is eighteen years of age or older and has
waived bond in the petition unless the court finds that there is an alternative
to a bond that will provide sufficient protection to the assets of the protected
person. The conservator shall submit a plan for any proposed alternative to a bond
for review and approval by the court.
Sec. 9. Section 633.551, Code 2019, is amended to read as follows:
633.551 Guardianships and conservatorships —— general General provisions.
1. The determination of incompetency of the proposed ward or ward and the
determination of the need for the appointment of a guardian or conservator or of
the modification or termination of a guardianship or conservatorship adult
respondent to a petition for guardianship or conservatorship or an adult subject
to guardianship or conservatorship shall be supported by clear and convincing
evidence.
2. The burden of persuasion is on the petitioner in an initial proceeding to
appoint a guardian or conservator. In a proceeding to modify or terminate a
guardianship or conservatorship, if the guardian or conservator is the petitioner,
the burden of persuasion remains with the guardian or conservator. In a proceeding
to terminate a guardianship or conservatorship, if the ward protected person is
the petitioner, the ward protected person shall make a prima facie showing of some
decision-making capacity. Once a prima facie showing is made, the burden of
persuasion is on the guardian or conservator to show by clear and convincing
evidence that the ward protected person is incompetent.
3. In determining whether a guardianship or conservatorship is to be
established, modified, or terminated, the district court shall consider if a
limited guardianship or conservatorship pursuant to section 633.635 or 633.637 is
appropriate. In making the determination, the court shall make findings of fact
to support the powers conferred on the guardian or conservator.
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4. In proceedings to establish, modify, or terminate a guardianship or
conservatorship, in determining if the proposed ward or ward respondent or
protected person is incompetent as defined in section 633.3, the court shall
consider credible evidence from any source to the effect of third-party assistance
in meeting the needs of the proposed ward or ward as to whether there are other
less restrictive alternatives, including third-party assistance, that would meet
the needs of the respondent or the protected person. However, neither party to the
action shall have the burden to produce such evidence relating to other less
restrictive alternatives, including but not limited to third-party assistance.
5. Except as otherwise provided in sections 633.672 and 633.673, in proceedings
to establish a guardianship or conservatorship, the costs, including attorney fees,
court visitor fees, and expert witness fees, shall be assessed against the ward
or the ward’s respondent or the respondent’s estate unless the proceeding is
dismissed either voluntarily or involuntarily, in which case fees and costs may
be assessed against the petitioner for good cause shown.
6. Except as otherwise provided in this subchapter, the rules of civil
procedure shall govern proceedings to establish, modify, or terminate a
guardianship or conservatorship.
Sec. 10. NEW SECTION. 633.552 Basis for appointment of guardian for an
adult.
1. On petition and after notice and hearing, the court may appoint a guardian
for an adult if the court finds by clear and convincing evidence that all of the
following are true:
a. The decision-making capacity of the respondent is so impaired that the
respondent is unable to care for the respondent’s safety, or to provide for
necessities such as food, shelter, clothing, or medical care without which physical
injury or illness may occur.
b. The appointment of a guardian is in the best interest of the respondent.
2. Section 633.551 applies to the appointment of a guardian under subsection
1.
3. If the court appoints a guardian based upon the mental incapacity of the
protected person because the protected person has an intellectual disability, as
defined in section 4.1, the court shall make a separate determination as to the
protected person’s competency to vote. The court shall find a protected person
incompetent to vote only upon determining that the person lacks sufficient mental
capacity to comprehend and exercise the right to vote.
Sec. 11. NEW SECTION. 633.553 Basis for appointment of conservator for an
adult.
1. On petition and after notice and hearing, the court may appoint a conservator
for an adult if the court finds by clear and convincing evidence that both of the
following are true:
a. The decision-making capacity of the respondent is so impaired that the
respondent is unable to make, communicate, or carry out important decisions
concerning the respondent’s financial affairs.
b. The appointment of a conservator is in the best interest of the respondent.
2. Section 633.551 applies to the appointment of a conservatorship under
subsection 1.
Sec. 12. NEW SECTION. 633.554 Basis for appointment of conservator for a
minor.
On petition and after notice, the court may appoint a conservator for a minor
if the court finds by a preponderance of the evidence that the appointment is in
the best interest of the minor and any of the following is true:
1. The minor has funds or other property requiring management or protection
that otherwise cannot be provided.
2. The minor has or may have financial affairs that may be put at unreasonable
risk or hindered because of the minor’s age.
3. A conservator is needed to obtain or provide funds or other property.
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Sec. 13. NEW SECTION. 633.556 Petition for appointment of guardian or
conservator for an adult.
1. A formal judicial proceeding to determine whether to appoint a guardian or
conservator for an adult shall be initiated by the filing of a verified petition
by a person with an interest in the welfare of the adult, which may include the
adult who is the subject of the petition.
2. The petition shall contain a concise statement of the factual basis for the
petition.
3. The petition shall contain a concise statement of why there is no less
restrictive alternative to the appointment of a guardian or a conservator.
4. The petition shall list the name and address of the petitioner and the
petitioner’s relationship to the respondent.
5. The petition shall list the name and address, to the extent known, of the
following:
a. The name and address of the proposed guardian and the reason the proposed
guardian should be selected.
b. Any spouse of the respondent.
c. Any adult children of the respondent.
d. Any parents of the respondent.
e. Any adult, who has had the primary care of the respondent or with whom the
respondent has lived for at least six months prior to the filing of the petition,
or any institution or facility where the respondent has resided for at least six
months prior to the filing of the petition.
f. Any legal representative or representative payee of the respondent.
g. Any person designated as an attorney in fact in a durable power of attorney
for health care which is valid under chapter 144B, or any person designated as an
agent in a durable power of attorney which is valid under chapter 633B.
6. Any additional persons who may have an interest in the proceeding may be
listed in an affidavit attached to the petition.
7. If the petition requests the appointment of a conservator, the petition
shall state the estimated present value of the real estate owned or to be owned
by the respondent, the estimated value of the personal property owned or to be owned
by the respondent, and the estimated gross annual income of the respondent.
8. The petition shall provide a brief description of the respondent’s alleged
functional limitations that make the respondent unable to communicate or carry out
important decisions concerning the respondent’s financial affairs.
9. Any additional information relevant to the proceeding may be included in
an affidavit attached to the petition.
Sec. 14. NEW SECTION. 633.557 Petition for appointment of a conservator
for a minor.
1. A formal judicial proceeding to determine whether to appoint a conservator
for a minor shall be initiated by the filing of a verified petition by a person
with an interest in the welfare of the minor.
2. The petition shall contain a concise statement of the factual basis for the
petition.
3. The petition shall state the following to the extent known:
a. The name, age, and address of the minor.
b. The name and address of the petitioner and the petitioner’s relationship
to the minor.
c. The name and address of the proposed conservator and the reason the proposed
conservator should be selected.
d. If the petitioner, or the proposed conservator, is not the parent or parents
having legal custody of the minor, the name and address, to the extent known, of
the following:
(1) The parent or parents having legal custody of the minor.
(2) Any adult who has had the primary care of the minor or with whom the minor
has lived for at least six months prior to the filing of the petition, or any
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institution or facility where the minor has resided for at least six months prior
to the filing of the petition.
Sec. 15. NEW SECTION. 633.558 Notice to adult respondent.
1. The filing of a petition filed pursuant to section 633.556 shall be served
upon the adult respondent in the manner of an original notice in accordance with
the Iowa rules of civil procedure governing such notice. Notice to the attorney
representing the respondent, if any, is notice to the respondent.
2. Notice shall be served upon other known persons listed in the petition in
the manner prescribed by the court, which may be notice by mail in accordance with
the Iowa rules of civil procedure. Failure of such persons to receive actual notice
does not constitute a jurisdictional defect precluding the appointment of a
guardian or conservator by the court.
3. Notice of the filing of a petition given to persons under subsections 2 and
3 shall include a statement that such persons may register to receive notice of
the hearing on the petition and other proceedings and the manner of such
registration.
Sec. 16. NEW SECTION. 633.559 Notice to minor respondent.
1. The filing of a petition pursuant to section 633.557 shall be served upon
a minor respondent in the manner of an original notice in accordance with the Iowa
rules of civil procedure governing such notice. Notice to the attorney representing
the minor, if any, is notice to the minor.
2. Notice shall also be served upon the known parent or parents listed in the
petition in accordance with the Iowa rules of civil procedure.
3. Notice shall be served upon other known persons listed in the petition in
the manner prescribed by the court, which may be notice by mail in accordance with
the Iowa rules of civil procedure. Failure of such persons to receive actual notice
does not constitute a jurisdictional defect precluding the appointment of a
conservator by the court.
4. Notice of the filing of a petition given to persons under subsections 2 and
3 shall include a statement that the recipient of the notice may register to receive
notice of the hearing on the petition and other proceedings and the manner of such
registration.
Sec. 17. NEW SECTION. 633.560 Hearing.
1. The court shall fix the time and place of hearing on a petition and shall
prescribe a time not less than twenty days after the date the notice is served unless
the court finds there is good cause shown to shorten the time period to less than
twenty days pursuant to section 633.40. The court shall also prescribe the manner
of service of the notice of such hearing pursuant to section 633.40.
2. The respondent shall be entitled to attend the hearing on the petition and
all other proceedings. The court shall make reasonable accommodations to enable
the respondent to attend the hearing and all other proceedings. The court may waive
the respondent’s attendance for good cause shown. The court shall make a record
of the reason for a respondent’s nonattendance.
3. The court shall require the proposed guardian or conservator to attend the
hearing on the petition but the court may excuse the proposed guardian’s attendance
for good cause shown.
4. The court shall require the court visitor as described in section 633.562,
if any, to attend the hearing but the court may excuse the court visitor’s attendance
for good cause shown.
5. Any person with an interest in the welfare of the respondent may submit a
written application to the court requesting permission to participate in the
hearing on the petition and other proceedings. The court may grant the request if
the court finds that the person’s participation is in the best interest of the
respondent. The court may impose appropriate conditions on the person’s
participation.
6. A complete record of the hearing shall be made.
Sec. 18. Section 633.560, Code 2019, is amended to read as follows:
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633.560 Appointment of guardian for an adult on a standby basis.
A petition for the appointment of a guardian for an adult on a standby basis
may be filed by any person under the same procedure and requirements as provided
in sections 633.591 to 633.597, for appointment of standby conservator, insofar
as applicable. In all proceedings to appoint a guardian, the court shall consider
whether a limited guardianship, as authorized in section 633.635, is appropriate.
Sec. 19. NEW SECTION. 633.560A Mediation.
1. The district court may, on its own motion or on the motion of any party,
order the parties to participate in mediation in any guardianship or
conservatorship action. Mediation performed under this section shall comply with
the provisions of chapter 679C. The court shall, upon application of a party, grant
a waiver from any court-ordered mediation under this section if the party
demonstrates that a history of domestic abuse exists similarly as considered in
section 598.41, subsection 3, paragraph “j”. The court may, upon application of
a party, grant a waiver from any court-ordered mediation if the action involves
elder abuse pursuant to chapter 235F.
2. Mediation shall comply with all of the following standards:
a. The parties will participate in good faith. Participation in mediation shall
include attendance at a mediation session with the mediator and the parties to the
action, listening to the mediator’s explanation of the mediation process,
presentation of one party’s view of the case, and listening to the response of the
other party. Participation in mediation does not require that the parties reach
an agreement.
b. Unless the parties agree upon a mediator, the court shall appoint a mediator.
Any mediator appointed by the court shall meet the qualifications established in
this section.
c. Parties to the mediation shall have the right to representation by an
attorney at all times.
d. The parties to the mediation shall present any agreement reached through
the mediation to their attorneys, if any. A mediation agreement reached by the
parties shall not be enforceable until approved by the court.
e. The costs of mediation shall be borne by the parties, as agreed to by the
parties, or as ordered by the court, and may be taxed as court costs.
3. A mediator appointed by the court acting pursuant to this section shall have
the following qualifications:
a. Completed a one-hour internet seminar or live session regarding the external
resources available to a respondent with particular focus on resources for older
persons.
b. A minimum of twenty-five hours of general mediation training.
c. Either of the following:
(1) Fifteen hours of probate-specific or elder-specific mediation training.
(2) Ten continuous years of practice in Iowa as a licensed attorney with the
greater of four hundred hours or forty percent of the total hours of law practice
per year being devoted to matters concerning wills, trusts, and estate work for
each of the ten continuous years.
Sec. 20. Section 633.561, Code 2019, is amended to read as follows:
633.561 Representation Appointment and role of attorney for respondent.
1. In a proceeding for the appointment of a guardian or conservator for an adult
or a conservator for a minor:
a. If the proposed ward respondent is an adult and is not the petitioner, the
proposed ward respondent is entitled to representation by an attorney. Upon the
filing of the petition, the court shall appoint an attorney to represent the
proposed ward respondent, set a hearing on the petition, and provide for notice
of the appointment of counsel and the date for hearing.
b. If the proposed ward respondent is either a minor or an adult under a standby
petition, the court shall determine whether, under the circumstances of the case,
the proposed ward respondent is entitled to representation. The determination
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regarding representation may be made with or without notice to the proposed ward
respondent, as the court deems necessary. If the court determines that the proposed
ward respondent is entitled to representation, the court shall appoint an attorney
to represent the proposed ward respondent. After making the determination regarding
representation, the court shall set a hearing on the petition, and provide for
notice on the determination regarding representation and the date for hearing.
c. The court may take action under paragraph “a” or “b” prior to the service
of the original notice upon the proposed ward respondent.
d. The court may reconsider the determination regarding representation upon
application by any interested person.
e. The court may discharge the attorney appointed by the court if it appears
upon the application of the proposed ward respondent or any other interested person
that the ward respondent has privately retained an attorney who has filed an
appearance on behalf of the proposed ward respondent.
2. The court shall ensure that all proposed wards respondents entitled to
representation have been provided with notice of the right to representation and
right to be personally present at all proceedings and shall make findings of fact
in any order of disposition setting out the manner in which notification was
provided.
3. If the proposed ward respondent is entitled to representation and is
indigent or incapable of requesting counsel, the court shall appoint an attorney
to represent the proposed ward respondent. The cost of court appointed counsel for
indigents shall be assessed against the county in which the proceedings are pending.
For the purposes of this subsection, the court shall find a person is indigent if
the person’s income and resources do not exceed one hundred fifty percent of the
federal poverty level or the person would be unable to pay such costs without
prejudicing the person’s financial ability to provide economic necessities for the
person or the person’s dependents.
4. An attorney appointed pursuant to this section shall:
a. Ensure that the proposed ward respondent has been properly advised of the
nature and purpose of the proceeding.
b. Advocate for the wishes of the respondent to the extent those wishes are
reasonably ascertainable. If the respondent’s wishes are not reasonably
ascertainable, the attorney shall advocate for the least restrictive alternative
consistent with the respondent’s best interests.
b. c. Ensure that the proposed ward respondent has been properly advised of
the ward’s respondent’s rights in a guardianship proceeding.
c. d. Personally interview the proposed ward respondent.
d. e. File a written report stating whether there is a return on file showing
that proper service on the proposed ward respondent has been made and also stating
that specific compliance with paragraphs “a” through “c” “d” has been made or
stating the inability to comply by reason of the proposed ward’s respondent’s
condition.
e. Represent the proposed ward.
f. Ensure that the guardianship procedures conform to the statutory and due
process requirements of Iowa law.
5. In the event that an order of appointment is entered, the attorney appointed
pursuant to this section, to the extent possible, shall:
a. Inform the proposed ward respondent of the effects of the order entered for
appointment of guardian.
b. Advise the ward respondent of the ward’s respondent’s rights to petition
for modification or termination of the guardianship.
c. Advise the ward respondent of the rights retained by the ward respondent.
6. If the court determines that it would be in the ward’s respondent’s best
interest to have legal representation with respect to any proceedings in a
guardianship or conservatorship, the court may appoint an attorney to represent
the ward respondent at the expense of the ward respondent or the ward’s respondent’s
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estate, or if the ward respondent is indigent the cost of the court appointed
attorney shall be assessed against the county in which the proceedings are pending.
7. If the court determines upon application that it is appropriate or
necessary, the court may order that the attorney appointed pursuant to this section
be given copies of and access to the proposed ward’s respondent’s health information
by describing with reasonable specificity the health information to be disclosed
or accessed, for the purpose of fulfilling the attorney’s responsibilities pursuant
to this section.
Sec. 21. NEW SECTION. 633.562 Appointment and role of court visitor.
1. If the court determines that the appointment of a court visitor would be
in the best interest of the respondent, the court shall appoint a court visitor
at the expense of the respondent or the respondent’s estate, or, if the respondent
is indigent, the cost of the court visitor shall be assessed against the county
in which the proceedings are pending. The court may appoint any qualified person
as a court visitor in a guardianship or conservatorship proceeding.
2. The same person shall not serve both as the attorney representing the
respondent and as court visitor.
3. Unless otherwise enlarged or circumscribed by the court, the duties of a
court visitor with respect to the respondent shall include all of the following:
a. Conducting an initial in-person interview with the respondent.
b. Explaining to the respondent the substance of the petition, the purpose and
effect of the guardianship or conservatorship proceeding, the rights of the
respondent at the hearing, and the general powers and duties of a guardian or
conservator.
c. Determining the views of the respondent regarding the proposed guardian or
conservator, the proposed guardian’s or conservator’s powers and duties, and the
scope and duration of the proposed guardianship or conservatorship.
4. In addition, if directed by the court, the court visitor shall:
a. Interview the petitioner, and if the petitioner is not the proposed guardian
or conservator, interview the proposed guardian or conservator.
b. Visit, to the extent feasible, the residence where it is reasonably believed
that the respondent will live if the appointment of a guardian or conservator is
made.
c. Make any other investigation the court directs including but not limited
to interviewing any persons providing medical, mental health, educational, social,
and other services to the respondent.
5. The court visitor shall submit a written report to the court that shall
contain all of the following:
a. A recommendation regarding the appropriateness of a limited guardianship
for the respondent, including whether less restrictive alternatives are available.
b. A statement of the qualifications of the guardian together with a statement
of whether the respondent has expressed agreement with the appointment of the
proposed guardian or conservator.
c. Any other matters the court visitor deems relevant to the petition for
guardianship or conservatorship and the best interests of the respondent.
d. Any other matters the court directs.
6. The report of the court visitor shall be made part of the court record unless
otherwise ordered by the court.
Sec. 22. NEW SECTION. 633.563 Court-ordered professional evaluation.
1. At or before a hearing on petition for the appointment of a guardian or
conservator or the modification or termination of a guardianship or
conservatorship, the court shall order a professional evaluation of the respondent
unless one of the following criteria are met:
a. The court finds it has sufficient information to determine whether the
criteria for a guardianship or conservatorship are met.
b. The petitioner or respondent has filed a professional evaluation.
2. Notwithstanding subsection 1, if the respondent has filed a professional
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evaluation and the court determines an additional professional evaluation will
assist the court in understanding the decision-making capacity and functional
abilities and limitations of the respondent, the court may order a professional
evaluation of the respondent.
3. If the court orders an evaluation, the evaluation shall be conducted by a
licensed physician, psychologist, social worker, or other individual who is
qualified to conduct an evaluation appropriate for the respondent being assessed.
4. Unless otherwise directed by the court, the report must contain all of the
following:
a. A description of the nature, type, and extent of the respondent’s cognitive
and functional abilities and limitation.
b. An evaluation of the respondent’s mental and physical condition and, if
appropriate, educational potential, adaptive behavior, and social skills.
c. A prognosis for improvement and recommendation for the appropriate
treatment, support, or habilitation plan.
d. The evaluator’s qualifications to evaluate the respondent’s cognitive and
functional abilities limitations and lack of conflict of interest.
e. The date of examination on which the report is based.
5. The cost of the professional evaluation shall be paid by the respondent
unless the respondent is indigent as defined in section 633.561, subsection 3, in
which case the costs shall be paid by the county in which the proceedings are pending
or unless the court orders otherwise.
6. At the request of the respondent, the court shall seal the record of the
results of the evaluation ordered by the court subject to the exceptions in
subsection 7.
7. The results of the evaluation ordered by the court shall be made available
to the court and the following:
a. The respondent and the respondent’s attorney.
b. The petitioner and the petitioner’s attorney.
c. A court visitor as described in section 633.562.
d. Other persons for good cause shown for such purposes as the court may order.
Sec. 23. NEW SECTION. 633.564 Background check of proposed guardian or
conservator.
1. The court shall request criminal record checks and checks of the child abuse,
dependent adult abuse, and sexual offender registries in this state for all proposed
guardians and conservators, other than financial institutions with Iowa trust
powers.
2. The court shall review the results of background checks in determining the
suitability of a proposed guardian or conservator for appointment.
3. The judicial branch, in conjunction with the department of public safety,
the department of human services, and the state chief information officer, shall
establish procedures for electronic access to the single contact repository
established pursuant to section 135C.33 necessary to conduct background checks
requested under subsection 1.
4. The person who files a petition for appointment of guardian or conservator
shall be responsible for paying the fee for the background check conducted through
the single contact repository established pursuant to section 135C.33.
Sec. 24. NEW SECTION. 633.565 Qualifications and selection of guardian or
conservator for an adult.
The court shall appoint as guardian or conservator any qualified and suitable
person who is willing to serve as guardian or conservator.
Sec. 25. NEW SECTION. 633.567 Appointment of guardian or conservator for
minor approaching majority on a standby basis.
Any adult with an interest in the welfare of a minor who is at least seventeen
years and six months of age may file a verified petition pursuant to section 633.552
or section 633.553 to initiate a proceeding to appoint a guardian or conservator
for the minor to take effect on the minor’s eighteenth birthday.

Institute on Guardianship and Conservatorship
CLE Webinar Aug. 2, 2019

98

Sec. 26. NEW SECTION. 633.569 Emergency appointment of temporary guardian
or conservator.
1. A person authorized to file a petition under section 633.552, 633.553, or
633.554 may file an application for the emergency appointment of a temporary
guardian or conservator.
2. Such application shall state all of the following:
a. The name and address of the respondent.
b. The name and address of the proposed guardian or conservator and the reason
the proposed guardian or conservator should be selected.
c. The reason the emergency appointment of a temporary guardian is sought.
3. The court may enter an ex parte order appointing a temporary guardian on
an emergency basis under this section if the court finds that all of the following
conditions are met:
a. There is not sufficient time to file a petition and hold a hearing pursuant
to section 633.552, 633.553, or 633.554.
b. The appointment of a temporary guardian or conservator is necessary to avoid
immediate or irreparable harm to the respondent.
c. There is reason to believe that the basis for appointment of guardian or
conservator exists under section 633.552, 633.553, or 633.554.
4. Notice of a petition for the appointment of a temporary guardian or
conservator and the issuance of an ex parte order appointing a temporary guardian
or conservator shall be provided to the respondent, the respondent’s attorney, and
any other person the court determines should receive notice.
5. Upon the issuance of an ex parte order, if the respondent is an adult, the
respondent may file a request for a hearing. If the respondent is a minor, the
respondent, a parent having legal custody of the respondent, or any other person
having legal custody of the respondent may file a written request for a hearing.
Such hearing shall be held no later than seven days after the filing of a written
request.
6. The powers of the temporary guardian or conservator set forth in the order
of the court shall be limited to those necessary to address the emergency situation
requiring the appointment of a temporary guardian or conservator.
7. The temporary guardianship or conservatorship shall terminate within thirty
days after the order is issued.
Sec. 27. NEW SECTION. 633.570 Notification of guardianship and
conservatorship powers.
1. In a proceeding for the appointment of a guardian, the respondent shall be
given written notice which advises the respondent of the powers that a guardian
may exercise without court approval pursuant to section 633.635, subsection 2, and
the powers that the guardian may exercise only with court approval pursuant to
section 633.635, subsection 3.
2. In a proceeding for the appointment of a conservator, the respondent shall
be given written notice which advises the respondent of the powers that a
conservator may exercise without court approval pursuant to section 633.646 and
the powers that the guardian may exercise only with court approval pursuant to
section 633.647.
3. If the respondent is an adult, the notice shall clearly advise the respondent
of the respondent’s rights to representation by an attorney and the potential
deprivation of the respondent’s civil rights. The notice shall also state that the
respondent may be represented by the respondent’s own attorney rather than an
attorney appointed by the court. If the respondent is an adult, notice shall be
served upon the respondent with the notice of the filing of the petition as provided
in section 633.558. If the respondent is a minor, notice shall be served upon the
respondent with the notice of the filing of a petition as provided in section
633.559.
Sec. 28. Section 633.574, Code 2019, is amended to read as follows:
633.574 Procedure in lieu of conservatorship for a minor.
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If a conservator has not been appointed for a minor, money due a minor or other
property to which a minor is entitled, not exceeding in the aggregate twenty-five
thousand dollars in value, shall be paid or delivered to a custodian under any
uniform transfers to minors Act. The written receipt of the custodian constitutes
an acquittance of the person making the payment of money or delivery of property.
Sec. 29. Section 633.591, Code 2019, is amended to read as follows:
633.591 Voluntary petition for appointment of conservator —— standby basis.
Any person of full age and sound mind may execute a verified petition for the
voluntary appointment of a conservator of the person’s property upon the express
condition that such petition shall be acted upon by the court only upon the
occurrence of an event specified or the existence of a described condition of the
mental or physical health of the petitioner, the occurrence of which event, or the
existence of which condition, shall be established in the manner directed in the
petition. The petition, if executed on or after January 1, 1991, shall advise the
proposed ward respondent of a conservator’s powers as provided in section 633.576
633.570.
Sec. 30. Section 633.634, Code 2019, is amended to read as follows:
633.634 Combination of voluntary and standby petitions with involuntary
petition for hearing.
If prior to the time of hearing on a petition for the appointment of a guardian
or a conservator, a petition is filed under the provisions of section 633.556,
633.557, 633.572 or 633.591, the court shall combine the hearing on such petitions
and determine who shall be appointed guardian or conservator, and such petition
shall be triable to the court.
Sec. 31. Section 633.635, Code 2019, is amended to read as follows:
633.635 Responsibilities of guardian.
1. The order by the court appointing a guardian shall state the basis for the
guardianship pursuant to section 633.552.
1. 2. Based upon the evidence produced at the hearing, the court may grant
a guardian the following powers and duties with respect to a protected person which
may be exercised without prior court approval:
a. Providing for the care, comfort and maintenance of the ward, including the
appropriate training and education to maximize the ward’s potential Making
decisions regarding the care, maintenance, health, education, welfare, and safety
of the protected person except as otherwise limited by the court.
b. Establishing the protected person’s permanent residence except as limited
by subsection 3.
b. c. Taking reasonable care of the ward’s protected person’s clothing,
furniture, vehicle, and other personal effects, and companion animals, assistive
animals, assistance animals, and service animals.
c. d. Assisting the ward protected person in developing maximum self-reliance
and independence.
d. Ensuring the ward receives necessary emergency medical services.
e. Ensuring the ward receives professional care, counseling, treatment, or
services as needed. If necessitated by the physical or mental disability of the
ward, the provision of professional care, counseling, treatment, or services
limited to the provision of routine physical and dental examinations and procedures
under anesthesia is included, if the anesthesia is provided within the scope of
the health care practitioner’s scope of practice Consenting to and arranging for
medical, dental, and other health care treatment and services for the protected
person except as otherwise limited by subsection 3.
f. Consenting to and arranging for other needed professional services for the
protected person.
g. Consenting to and arranging for appropriate training, educational, and
vocational services for the protected person.
h. Maintaining contact, including through regular visitation with the
protected person if the protected person does not reside with the guardian.
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f. i. Placing Making reasonable efforts to identify and facilitate supportive
relationships and interactions of the protected person with family members and
significant other persons. The guardian may place reasonable time, place, or manner
restrictions on communication, visitation, or interaction between the adult ward
protected person and another person except as otherwise limited by subsection 3.
g. j. Any other powers or duties the court may specify.
2. 3. A guardian may be granted the following powers which may only be
exercised upon court approval:
a. Changing, at the guardian’s request, the ward’s permanent residence if the
proposed new residence is more restrictive of the ward’s liberties than the current
residence the protected person’s permanent residence to a nursing home, other
secure facility, or secure portion of a facility that restricts the protected
person’s ability to leave or have visitors, unless advance notice of the change
was included in the guardian’s initial care plan that was approved by the court.
In an emergency situation, the court shall review the request for approval on an
expedited basis.
b. Arranging the provision of major elective surgery or any other nonemergency
major medical procedure. For the purposes of this paragraph, “major elective
surgery” and “nonemergency major medical procedure” do not include the provision
to the ward of professional care, counseling, treatment, or services limited to
the provision of routine physical and dental examinations and procedures under
anesthesia, if the use of anesthesia is necessitated by the physical or mental
disability of the ward, and if the anesthesia is provided within the scope of the
health care practitioner’s scope of practice.
Consenting to the following:
(1) The withholding or withdrawal of life-sustaining procedures from the
protected person in accordance with chapter 144A or 144D.
(2) The performance of an abortion on the protected person.
(3) The sterilization of the protected person.
c. Consent to the withholding or withdrawal of life-sustaining procedures in
accordance with chapter 144A.
d. c. Denying all communication, visitation, or interaction by an adult ward
a protected person with a person with whom the adult ward protected person has
expressed a desire to communicate, visit, or interact or with a person who seeks
to communicate, visit, or interact with the adult ward protected person. A court
shall approve the denial of all communication, visitation, or interaction with
another person only upon a showing of good cause by the guardian.
3. For the purposes of this section:
a. “Routine dental examinations and procedures” includes preventive services,
diagnostic services, restorative services, periodontal services, endodontic
services, oral surgery, prosthetic services, and orthodontic procedures.
b. “Routine physical examinations and procedures” includes examinations and
procedures performed for the purpose of general treatment or diagnosis or for the
purpose of treatment or diagnosis related to a specific illness, symptom,
complaint, or injury.
4. The court may take into account all available information concerning the
capabilities of the ward respondent or the protected person and any additional
evaluation deemed necessary, including the availability of third-party assistance
to meet the needs of the ward or proposed ward respondent or the protected person,
and may direct that the guardian have only a specially limited responsibility for
the ward protected person. In that event, the court shall state those areas of
responsibility which shall be supervised by the guardian and all others shall be
retained by the ward protected person. The court may make a finding that the ward
protected person lacks the capacity to contract a valid marriage.
5. From time to time, upon a proper showing, the court may modify the respective
responsibilities of the guardian and the ward protected person, after notice to
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the ward protected person and an opportunity to be heard. Any modification that
would be more restrictive or burdensome for the ward protected person shall be based
on clear and convincing evidence that the ward protected person continues to fall
within the categories of meet the basis for the appointment of a guardian pursuant
to section 633.552, subsection 2, paragraph “a” or “b”, and that the facts justify
a modification of the guardianship. Section 633.551 applies to the modification
proceedings. Any modification that would be less restrictive for the ward protected
person shall be based upon proof in accordance with the requirements of section
633.675.
Sec. 32. Section 633.641, Code 2019, is amended by striking the section and
inserting in lieu thereof the following:
633.641 Duties of conservator.
1. A conservator is a fiduciary and has duties of prudence and loyalty to the
protected person.
2. In investing and selecting specific property for distribution, a
conservator shall consider any estate plan or other donative, nominative, or
appointive instrument of the protected person, known to the conservator.
3. If a protected person has executed a valid power of attorney under chapter
633B, the conservator shall act in accordance with the applicable provisions of
chapter 633B.
4. The conservator shall report to the department of human services the
protected person’s assets and income, if the protected person is receiving medical
assistance under chapter 249A. Such reports shall be made upon establishment of
a conservatorship for an individual applying for or receiving medical assistance,
upon application for benefits on behalf of the protected person, upon annual or
semiannual review of continued medical assistance eligibility, when any
significant change in the protected person’s assets or income occurs, or as
otherwise requested by the department of human services. Written reports shall be
provided to the department of human services office for the county in which the
protected person resides or the office in which the protected person’s medical
assistance is administered.
Sec. 33. NEW SECTION. 633.642 Responsibilities of conservator.
Except as otherwise ordered by the court, a conservator must give notice to
persons entitled to notice and receive specific prior authorization by the court
before the conservator may take any other action on behalf of the protected person.
These other powers requiring court approval include the authority of the
conservator to:
1. Invest the protected person’s assets consistent with section 633.123.
2. Make gifts on the protected person’s behalf from conservatorship assets to
persons or religious, educational, scientific, charitable, or other nonprofit
organizations to whom or to which such gifts were regularly made prior to the
conservator’s appointment; or on a showing that such gifts would benefit the
protected person from the perspective of gift, estate, inheritance, or other taxes.
No gift shall be allowed which would foreseeably prevent adequate provision for
the protected person’s best interest.
3. Make payments consistent with the conservator’s plan described above
directly to the protected person or to others for the protected person’s education
and training needs.
4. Use the protected person’s income or assets to provide for any person that
the protected person is legally obligated to support.
5. Compromise, adjust, arbitrate, or settle any claim by or against the
protected person or the conservator.
6. Make elections for a protected person who is the surviving spouse as provided
in sections 633.236 and 633.240.
7. Exercise the right to disclaim on behalf of the protected person as provided
in section 633E.5.
8. Sell, mortgage, exchange, pledge, or lease the protected person’s real and
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personal property consistent with subchapter VII, part 6 of this chapter regarding
sale of property from a decedent’s estate.
Sec. 34. Section 633.648, Code 2019, is amended to read as follows:
633.648 Appointment of attorney in compromise of personal injury settlements.
Notwithstanding the provisions of section 633.647 633.642 prior to authorizing
a compromise of a claim for damages on account of personal injuries to the ward,
the court may order an independent investigation by an attorney other than by the
attorney for the conservator. The cost of such investigation, including a
reasonable attorney fee, shall be taxed as part of the cost of the conservatorship.
Sec. 35. Section 633.669, Code 2019, is amended to read as follows:
633.669 Reporting requirements —— assistance by clerk.
1. A guardian appointed by the court under this chapter shall file with the
court the following written verified reports which shall not be waived by the court:
a. An initial report within sixty days of the guardian’s appointment care plan
filed within sixty days of appointment. The information in the initial care plan
shall include but not be limited to the following information:
(1) The current residence of the protected person and the guardian’s plan for
the protected person’s living arrangements.
(2) The guardian’s plan for payment of the protected person’s living expenses
and other expenses.
(3) The protected person’s health status and health care needs, and the
guardian’s plan for meeting the protected person’s needs for medical, dental, and
other health care needs.
(4) If applicable, the guardian’s plan for other professional services needed
by the protected person.
(5) If applicable, the guardian’s plan for meeting the educational, training,
and vocational needs of the protected person.
(6) If applicable, the guardian’s plan for facilitating the participation of
the protected person in social activities.
(7) The guardian’s plan for facilitating contacts between the protected person
and the protected person’s family members and other significant persons.
(8) The guardian’s plan for contact with, and activities on behalf of, the
protected person.
b. An annual report, filed within ninety sixty days of the close of the
reporting period, unless the court otherwise orders on good cause shown. The
information in the annual report shall include but not be limited to the following
information:
(1) The current living arrangements of the protected person.
(2) The sources of payment for the protected person’s living expenses and other
expenses.
(3) A description, if applicable, of the following:
(a) The protected person’s physical and mental health status and the medical,
dental, and other professional services provided to the protected person.
(b) If applicable, the protected person’s employment status and the
educational, training, and vocational services provided to the protected person.
(c) The contact of the protected person with family members and other
significant persons.
(d) The nature and extent of the guardian’s visits with, and activities on
behalf of, the protected person.
(4) The guardian’s recommendation as to the need for continuation of the
guardianship.
(5) The ability of the guardian to continue as guardian.
(6) The need of the guardian for assistance in providing or arranging for the
provision of the care and protection of the protected person.
c. A final report within thirty days of the termination of the guardianship
under section 633.675 unless that time is extended by the court.
2. Reports required by this section must include:
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a. The current mental and physical condition of the ward.
b. The present living arrangement of the ward, including a description of each
residence where the ward has resided during the reporting period.
c. A summary of the medical, educational, vocational and technical, and other
professional services provided for the ward.
d. A description of the guardian’s visits with and activities on behalf of the
ward.
e. A recommendation as to the need for continued guardianship.
f. Other information requested by the court or useful in the opinion of the
guardian.
3. 2. The court shall develop a simplified uniform reporting form for use in
filing the required reports.
4. 3. The clerk of the court shall notify the guardian in writing of the
reporting requirements and shall provide information and assistance to the guardian
in filing the reports.
5. 4. Reports of guardians shall be reviewed and approved by a district court
judge or referee.
6. Reports required by this section shall, if requested, be served on the
attorney appointed to represent the ward in the guardianship proceeding and all
other parties appearing in the proceeding.
Sec. 36. Section 633.670, Code 2019, is amended by striking the section and
inserting in lieu thereof the following:
633.670 Reports by conservators.
1. A conservator shall file an initial plan for protecting, managing,
investing, expending, and distributing the assets of the conservatorship estate
within ninety days after appointment. The plan must be based on the needs of the
protected person and take into account the best interest of the protected person
as well as the protected person’s preference, values, and prior directions to the
extent known to, or reasonably ascertainable by, the conservator.
a. The initial plan shall include all of the following:
(1) A budget containing projected expenses and resources, including an
estimate of the total amount of fees the conservator anticipates charging per year
and a statement or list of the amount the conservator proposes to charge for each
service the conservator anticipates providing to the protected person.
(2) A statement as to how the conservator will involve the protected person
in decisions about management of the conservatorship estate.
(3) If ordered by the court, any step the conservator plans to take to develop
or restore the ability of the protected person to manage the conservatorship estate.
(4) An estimate of the duration of the conservatorship.
b. Within two days after filing the initial plan, the conservator shall give
notice of the filing of the initial plan with a copy of the plan to the protected
person, the protected person’s attorney and court advisor, if any, and others as
directed by the court. The notice must state that any person entitled to a copy
of the plan must file any objections to the plan not later than fifteen days after
it is filed.
c. At least twenty days after the plan has been filed, the court shall review
and determine whether the plan should be approved or revised, after considering
objections filed and whether the plan is consistent with the conservator’s powers
and duties.
d. After approval by the court, the conservator shall provide a copy of the
approved plan and order approving the plan to the protected person, the protected
person’s attorney and court advisor, if any, and others as directed by the court.
e. The conservator shall file an amended plan when there has been a significant
change in circumstances or the conservator seeks to deviate significantly from the
plan. Before the amended plan is implemented, the provisions for court approval
of the plan shall be followed as provided in paragraphs “b”, “c”, and “d”.
2. A conservator shall file an inventory of the protected person’s assets
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within ninety days after appointment which includes an oath or affirmation that
the inventory is believed to be complete and accurate as far as information permits.
Copies of the inventory shall be provided to the protected person, the protected
person’s attorney and court advisor, if any, and others as directed by the court.
When the conservator receives additional property of the protected person, or
becomes aware of its existence, a description of the property shall be included
in the conservator’s next annual report.
3. A conservator shall file a written and verified report for the period since
the end of the preceding report period. The court shall not waive these reports.
a. These reports shall include all of the following:
(1) Balance of funds on hand at the beginning and end of the period.
(2) Disbursements made.
(3) Changes in the conservator’s plan.
(4) List of assets as of the end of the period.
(5) Bond amount and surety’s name.
(6) Residence and physical location of the protected person.
(7) General physical and mental condition of the protected person.
(8) Other information reflecting the condition of the conservatorship estate.
b. These reports shall be filed:
(1) On an annual basis within sixty days of the end of the reporting period
unless the court orders an extension for good cause shown in accordance with the
rules of probate procedure.
(2) Within thirty days following removal of the conservator.
(3) Upon the conservator’s filing of a resignation and before the resignation
is accepted by the court.
(4) Within sixty days following the termination of the conservatorship.
(5) At other times as ordered by the court.
c. Reports required by this section shall be served on the protected person’s
attorney and court advisor, if any, and the veterans administration if the protected
person is receiving veterans benefits.
Sec. 37. Section 633.675, Code 2019, is amended to read as follows:
633.675 Cause for termination.
1. A guardianship shall cease, and a conservatorship shall terminate, upon the
occurrence of any of the following circumstances:
a. If the ward protected person is a minor, when the ward protected person
reaches full age.
b. The death of the ward protected person.
c. A determination by the court that the ward is no longer a person whose
decision-making capacity is so impaired as to bring the ward within the categories
of section 633.552, subsection 2, paragraph “a”, or section 633.566, subsection
2, paragraph “a”. In a proceeding to terminate a guardianship or a conservatorship,
the ward shall make a prima facie showing that the ward has some decision-making
capacity. Once the ward has made that showing, the guardian or conservator has the
burden to prove by clear and convincing evidence that the ward’s decision-making
capacity is so impaired, as provided in section 633.552, subsection 2, paragraph
“a”, or section 633.566, subsection 2, paragraph “a”, that the guardianship or
conservatorship should not be terminated.
d. c. Upon determination by the court that the conservatorship or
guardianship is no longer necessary for any other reason.
2. Notwithstanding subsection 1, paragraphs “a” through “d”, if the court
appointed a guardian for a minor child for whom the court’s jurisdiction over the
child’s guardianship was established pursuant to transfer of the child’s case in
accordance with section 232.101A or 232.104, the court shall not enter an order
terminating the guardianship before the child becomes age eighteen unless the court
finds by clear and convincing evidence that the best interests of the child warrant
a return of custody to the child’s parent. The court shall terminate a guardianship
if it finds by clear and convincing evidence that the basis for appointing a guardian
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pursuant to section 633.552 is not satisfied.
3. The court shall terminate a conservatorship if the court finds by clear and
convincing evidence that the basis for appointing a conservator pursuant to section
633.553 or 633.554 is not satisfied.
4. The standard of proof and the burden of proof to be applied in a termination
proceeding shall be the same as set forth in section 633.551, subsection 2.
Sec. 38. Section 633.717, subsection 8, Code 2019, is amended to read as
follows:
8. The denial by a court of this state of a petition to accept a guardianship
or conservatorship transferred from another state does not affect the ability of
the guardian or conservator to seek appointment as guardian or conservator in this
state under section 633.551, 633.552, or 633.566 633.556, if the court has
jurisdiction to make an appointment other than by reason of the provisional order
of transfer.
Sec. 39. Section 633B.102, subsections 2 and 6, Code 2019, are amended to read
as follows:
2. “Conservator” or “conservatorship” means a conservator appointed or
conservatorship established pursuant to sections 633.570 and 633.572 section
633.553, 633.554, or 633.567 or a similar provision of the laws of another state.
6. “Guardian” or “guardianship” means a guardian appointed or a guardianship
established pursuant to sections 633.556
633.552 and 633.560 633.568 or a similar provision of the laws of another state.
Sec. 40. Section 633B.108, subsection 1, Code 2019, is amended to read as
follows:
1. Under a power of attorney, a principal may nominate a conservator of the
principal’s estate or guardian of the principal’s person for consideration by the
court if proceedings for the principal’s estate or person are begun after the
principal executes the power of attorney. Except for good cause shown or
disqualification, the court shall make its appointment in accordance with the
principal’s most recent nomination. This section does not prohibit an individual
from executing a petition for the voluntary appointment of a guardian or conservator
on a standby basis pursuant to sections 633.560 633.568 and 633.591.
Sec. 41. REPEAL. Sections 633.552, 633.554, 633.555, 633.556, 633.557,
633.558, 633.559, 633.562, 633.566, 633.568, 633.569, 633.570, 633.572, 633.573,
633.575, 633.576, 633.646, 633.647, 633.649, 633.650, and 633.652, Code 2019, are
repealed.
Sec. 42. CODE EDITOR’S DIRECTIVE.
The Code editor is directed to make the following transfers:
1. Section 633.560 to 633.568.
2. Section 633.571 to 633.566.
3. Section 633.574 to 633.555.
Sec. 43. EFFECTIVE DATE. This Act takes effect January 1, 2020.
Sec. 44. APPLICABILITY. This Act applies to guardianships and guardianship
proceedings for adults and conservatorships and conservatorship proceedings for
adults and minors established or pending before, on, or after January 1, 2020.
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______________________________
CHARLES SCHNEIDER
President of the Senate
I hereby certify that this bill originated in the House and is known as House
File 610, Eighty-eighth General Assembly.

______________________________
CARMINE BOAL
Chief Clerk of the House

Approved _______________, 2019
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